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as a result of allegations of medical mal-
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30.712 If OWCP reduces a fee, may a pro-
vider request reconsideration of the re-
duction?

30.713 If OWCP reduces a fee, may a pro-
vider bill the employee for the balance?

EXCLUSION OF PROVIDERS

30.715 What are the grounds for excluding a
provider for payment under this part?
30.716 What will cause OWCP to automati-
cally exclude a physician or other pro-

vider of medical services and supplies?

30.717 When are OWCP’s exclusion proce-
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a hearing?
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uled?
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AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 3716 and
3717; 42 U.S.C. 7384d, 7384t and 7384u; Execu-
tive Order 13179, 65 FR 77487, 3 CFR, 2000
Comp., p. 321; Secretary of Labor’s Order No.
4-2001, 66 FR 29656.

SOURCE: 67 FR 78886, Dec. 26, 2002, unless
otherwise noted.

Subpart A—General Provisions
INTRODUCTION

§30.0 What are the provisions of the
EEOICPA, in general?

The Energy Employees Occupational
Illness Compensation Program Act of
2000, as amended (EEOICPA or Act), 42
U.S.C. 7384 et seq., provides for the pay-
ment of compensation benefits to cov-
ered employees and, where applicable,
survivors of such employees, of the
United States Department of Energy

(DOE), its predecessor agencies and
certain of its contractors and sub-
contractors. It also provides for the

payment of compensation to certain
persons already found eligible for bene-
fits under section 5 of the Radiation
Exposure Compensation Act, as amend-
ed (RECA), 42 U.S.C. 2210 note, and
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where applicable, survivors of such em-
ployees. The regulations in this part
describe the rules for filing, processing,
and paying claims for benefits under
the EEOICPA.

(a) The EEOICPA provides for the
payment of either monetary compensa-
tion for the disability of a covered em-
ployee due to an occupational illness or
for monitoring for beryllium sensi-
tivity, as well as for medical and re-
lated benefits for such illness.

(b) All types of benefits and condi-
tions of eligibility listed in this section
are subject to the provisions of the
EEOICPA and of this part.

§30.1 What rules govern the adminis-
tration of the EEOICPA and this
chapter?

In accordance with the EEOICPA,
Executive Order 13179 and Secretary’s
Order No. 4-2001, the primary responsi-
bility for administering the Act, except
for those activities assigned to the Sec-
retary of Health and Human Services,
the Secretary of Energy and the Attor-
ney General, has been delegated to the
Assistant Secretary of Labor for Em-
ployment Standards. The Assistant
Secretary, in turn, has delegated the
responsibility for administering the
Act to the Director of the Office of
Workers’ Compensation Programs
(OWCP). Except as otherwise provided
by law, the Director of OWCP and his
or her designees have the exclusive au-
thority to administer, interpret and
enforce the provisions of the Act.

§30.2 In general, how have the tasks
associated with the administration
of the EEOICPA claims process
been assigned?

(a) In E.O. 13179, the President as-
signed various tasks associated with
the administration of the EEOICPA
claims process among the Secretaries
of Labor, Health and Human Services
and Energy, and the Attorney General.
In light of the fact that the Secretary
of Labor has been assigned primary re-
sponsibility for administering the
EEOICPA, almost the entire claims
process is within the exclusive control
of OWCP. This means that claimants
file their claims with OWCP, and
OWCP is responsible for granting or de-
nying compensation under the Act (see
§§30.100, 30.101, and 30.505 through
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30.513). OWCP also provides assistance
to claimants and potential claimants
by providing information regarding eli-
gibility and other program require-
ments, including information on com-
pleting claim forms and the types and
availability of medical testing and di-
agnostic services related to covered ill-
nesses. In addition, OWCP provides an
administrative review process for
claimants who disagree with its rec-
ommended and final adverse decisions
(see §§30.300 through 30.320).

(b) However, HHS has exclusive con-
trol of a portion of the claims process
involving certain cancer claims, and is
therefore responsible for providing re-
constructed doses for these claims (see
§30.115). HHS has also promulgated reg-
ulations at 42 CFR part 81 establishing
the guidelines that OWCP must follow
to assess the likelihood that an indi-
vidual with cancer sustained the can-
cer in the performance of duty (see
§30.210). DOE and DOJ are responsible
for, among other tasks, notifying po-
tential claimants and submitting evi-
dence that OWCP deems necessary for
its adjudication of claims under the
EEOICPA (see §§30.105, 30.106, and
30.111).

§30.3 What do these regulations con-
tain?

This part 30 sets forth the regula-
tions governing administration of all
claims that are filed with OWCP, ex-
cept to the extent specified in certain
provisions. Its provisions are intended
to assist persons seeking benefits under
the EEOICPA, as well as personnel in
the various federal agencies and DOL
who process claims filed under the
EEOICPA or who perform administra-
tive functions with respect to the
EEOICPA. The various subparts of this
part contain the following:

(a) Subpart A: the general statutory
and administrative framework for
processing claims under the EEOICPA.
It contains a statement of purpose and
scope, together with definitions of
terms, information regarding the dis-
closure of OWCP records, and a descrip-
tion of rights and penalties under the

EEOICPA, including convictions for
fraud.

(b) Subpart B: the rules for filing
claims for benefits under  the
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EEOICPA. It also addresses general
standards regarding necessary evidence
and the burden of proof, descriptions of
basic forms and special procedures for
certain cancer claims.

(c) Subpart C: the eligibility criteria
for conditions covered by the
EEOICPA.

(d) Subpart D: the rules governing
the adjudication process leading from
recommended to final decisions made
on claims filed under the EEOICPA. It
also describes the hearing and reopen-
ing processes.

(e) Subpart E: the rules governing
medical care, second opinion and ref-
eree medical examinations directed by
OWCP, and medical reports and records
in general. It also addresses the kinds
of treatment that may be authorized
and how medical bills are paid.

(f) Subpart F: the rules relating to
the payment of monetary compensa-
tion. It includes the provisions for
identifying and processing overpay-
ments of compensation.

(g) Subpart G: the rules concerning
legal representation of claimants be-
fore OWCP, subrogation of the United
States, and the effect of tort suits
against beryllium vendors and atomic
weapons employers.

(h) Subpart H: information for med-
ical providers. It includes rules for
medical reports, medical bills, and the
OWCP medical fee schedule, as well as
the provisions for exclusion of medical
providers.

DEFINITIONS

§30.5 What are the definitions used in
this part?

(a) Act or EEOICPA means the Energy
Employees Occupational Illness Com-
pensation Program Act of 2000, as
amended (42 U.S.C. 7384 et seq.).

(b) Atomic weapon means any device
utilizing atomic energy, exclusive of
the means for transporting or propel-
ling the device (where such means is a
separable and divisible part of the de-
vice), the principle purpose of which is
for use as, or for development of, a
weapon, a weapon prototype, or a
weapon test device.

(c) Atomic weapons employee means an
individual employed by an atomic
weapons employer during a period
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when the employer was processing or
producing, for the use by the United
States, material that emitted radiation
and was used in the production of an
atomic weapon, excluding uranium
mining and milling.

(d) Atomic weapons employer means
any entity, other than the United
States, that:

(1) Processed or produced, for use by
the United States, material that emit-
ted radiation and was used in the pro-
duction of an atomic weapon, excluding
uranium mining and milling; and

(2) Is designated by the Secretary of
Energy as an atomic weapons employer
for purposes of the compensation pro-
gram.

(e) Atomic weapons employer facility
means any facility, owned by an atom-
ic weapons employer, that:

(1) Is or was used to process or
produce, for use by the United States,
material that emitted radiation and
was used in the production of an atom-
ic weapon, excluding uranium mining
or milling; and

(2) Is designated as such in the list
periodically published in the FEDERAL
REGISTER by DOE.

(f) Attorney General means the Attor-
ney General of the United States or the
United States Department of Justice
(DOJ).

(g) Benefit or Compensation means the
money the Department pays to or on
behalf of a covered employee from the
Energy Employees Occupational IlIness
Compensation Fund. However, the
term ‘‘compensation’ used in section
7385f(b) of the EEOICPA (with respect
to entitlement to only one payment of
compensation) means only the pay-
ments specified in section 7384s(a)(l)
($150,000 lump sum payment) and in
section 7384u(a) ($50,000 payment to
beneficiaries under section 5 of the
RECA). Except as used In section
7385f(b), these two terms also include
any other amounts paid out of the
Fund for such things as medical treat-
ment, monitoring, examinations, serv-
ices, appliances and supplies as well as
for transportation and expenses inci-
dent to the securing of such medical
treatment, monitoring, examinations,
services, appliances, and supplies.

(h) Beryllium sensitization or sensitivity
means that the individual has an ab-
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normal beryllium lymphocyte pro-
liferation test (LPT) performed on ei-
ther blood or lung lavage cells.

(i) Beryllium vendor means the spe-
cific corporations and named prede-
cessor corporations listed in section
73841(6) of the Act and any of the facili-
ties designated as such in the list peri-
odically published in the FEDERAL REG-
ISTER by DOE.

() Chronic silicosis means a non-ma-
lignant lung disease if:

(1) The initial occupational exposure
to silica dust preceded the onset of sili-
cosis by at least 10 years; and

(2) A written diagnosis of silicosis is
made by a medical doctor and is ac-
companied by:

(i) A chest radiograph, interpreted by
an individual certified by the National
Institute for Occupational Safety and
Health as a B reader, classifying the
existence of pneumoconioses of cat-
egory 1/0 or higher; or

(ii) Results from a computer assisted
tomograph or other imaging technique
that are consistent with silicosis; or

(iii) Lung biopsy findings consistent
with silicosis.

(k) Claim means a written assertion
of an individual’s entitlement to bene-
fits under the EEOICPA, submitted in
a manner authorized by this part.

(I) Claimant means the individual who
is alleged to satisfy the criteria for
compensation under the Act.

(m) Compensation fund or fund means
the fund established on the books of
the Treasury for payment of benefits
and compensation under the Act.

(n) Contemporaneous record means any
document created at or around the
time of the event that is recorded in
the document.

(o) Covered beryllium illness means any
of the following:

(1) Beryllium sensitivity as estab-
lished by an abnormal LPT performed
on either blood or lung lavage cells.

(2) Established chronic beryllium dis-
ease (see §30.207(c)).

(3) Any injury, illness, impairment,
or disability sustained as a con-
sequence of a covered beryllium illness
referred to in paragraphs (0)(1) or (2) of
this section.

(p) Covered employee means a covered
beryllium employee (see §30.205), a cov-
ered employee with cancer (see §30.210),
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a covered employee with chronic sili-
cosis (see §30.220), or a covered ura-
nium employee (see paragraph (q) of
this section).

(g) Covered uranium employee means
an individual who has been determined
by DOJ to be entitled to an award
under section 5 of the RECA, regardless
of whether the individual was the em-
ployee or the deceased employee’s sur-
vivor.

(r) Current or former employee as de-
fined in 5 U.S.C. 8101(1) as used in
§30.205(a)(1) means an individual who
fits within one of the following listed
groups:

(1) A civil officer or employee in any
branch of the Government of the
United States, including an officer or
employee of an instrumentality wholly
owned by the United States;

(2) An individual rendering personal
service to the United States similar to
the service of a civil officer or em-
ployee of the United States, without
pay or for nominal pay, when a statute
authorizes the acceptance or use of the
service, or authorizes payment of trav-
el or other expenses of the individual;

(3) An individual, other than an inde-
pendent contractor or individual em-
ployed by an independent contractor,
employed on the Menominee Indian
Reservation in Wisconsin in operations
conducted under a statute relating to
tribal timber and logging operations on
that reservation,;

(4) An individual appointed to a posi-
tion on the office staff of a former
President; or

(5) An individual selected and serving
as a Federal petit or grand juror.

(s) Department means the United
States Department of Labor (DOL).

(t) Department of Energy or DOE in-
cludes the predecessor agencies of the
DOE, including the Manhattan Engi-
neering District.

(u) Department of Energy contractor
employee means any of the following:

(1) An individual who is or was in res-
idence at a DOE facility as a researcher
for one or more periods aggregating at
least 24 months.

(2) An individual who is or was em-
ployed at a DOE facility by:

(i) An entity that contracted with
the DOE to provide management and
operating, management and integra-
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tion, or environmental remediation at
the facility; or

(if) A contractor or subcontractor
that provided services, including con-
struction and maintenance, at the fa-
cility.

(v) Department of Energy facility
means any building, structure, or
premise, including the grounds upon
which such building, structure, or
premise is located:

(1) In which operations are, or have
been, conducted by, or on behalf of, the
DOE (except for buildings, structures,
premises, grounds, or operations cov-
ered by E.O. 12344, dated February 1,
1982, pertaining to the Naval Nuclear
Propulsion Program); and

(2) With regard to which the DOE has
or had:

(i) A proprietary interest; or

(ii) Entered into a contract with an
entity to provide management and op-
eration, management and integration,
environmental remediation services,
construction, or maintenance services.

(w) Disability means, for purposes of
determining entitlement to payment
under section 7384s(a)(l) of the Act,
having been determined by OWCP to
have or have had established chronic
beryllium disease, cancer, or chronic
silicosis.

(x) Eligible surviving beneficiary means
any individual who is entitled under
sections 7384s(e) or 7384u(e) of the Act
to receive a payment on behalf of a de-
ceased covered employee.

(y) Employee means either a current
or former employee.

(z) Occupational illness means a cov-
ered beryllium illness, cancer sus-
tained in the performance of duty as
defined in §30.210(b), specified cancer,
or chronic silicosis.

(aa) OWCP means the Office of Work-
ers’ Compensation Programs, United
States Department of Labor.

(bb) Physician includes surgeons, po-
diatrists, dentists, clinical psycholo-
gists, optometrists, chiropractors, and
osteopathic practitioners within the
scope of their practice as defined by
State law. The term ‘‘physician’ in-
cludes chiropractors only to the extent
that their reimbursable services are
limited to treatment consisting of
manual manipulation of the spine to
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correct a subluxation as demonstrated
by x-ray to exist.

(cc) Qualified physician means any
physician who has not been excluded
under the provisions of subpart H of
this part. Except as otherwise provided
by regulation, a qualified physician
shall be deemed to be designated or ap-
proved by OWCP.

(dd) Specified cancer (as defined in
section 4(b)(2) of the RECA and in the
Act) means:

(1) Leukemia (other than chronic
lymphocytic leukemia) provided that
the onset of the disease was at least 2
years after first exposure;

(2) Lung cancer (other than in situ
lung cancer that is discovered during
or after a post-mortem exam);

(3) Bone cancer;

(4) Renal cancers; or

(5) The following diseases, provided
onset was at least 5 years after first ex-
posure:

(i) Multiple myeloma;

(i) Lymphomas (other than Hodg-
kin’s disease); and

(iii) Primary cancer of the:

(A) Thyroid;

(B) Male or female breast;

(C) Esophagus;

(D) Stomach;

(E) Pharynx;

(F) Small intestine;

(G) Pancreas;

(H) Bile ducts;

(1) Gall bladder;

(J) Salivary gland;

(K) Urinary bladder;

(L) Brain;

(M) Colon;

(N) Ovary; or

(O) Liver (except if cirrhosis or hepa-
titis B is indicated).

(6) The specified diseases designated
in this section mean the physiological
condition or conditions that are recog-
nized by the National Cancer Institute
under those names or nomenclature, or
under any previously accepted or com-
monly used names or nomenclature.

(ee) Survivor means:

(1) Subject to paragraph (ee)(2) of
this section, a surviving spouse, child,
parent, grandchild and grandparent of
a deceased covered employee.

(2) Those individuals listed in para-
graph (ee)(1) of this section do not in-
clude any individuals not living as of
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the time OWCP makes a lump-sum
payment or payments to an eligible
surviving beneficiary or beneficiaries.

(ff) Time of injury means:

(1) In regard to a claim arising out of
exposure to beryllium or silica, the last
date on which a covered employee was
exposed to such substance in the per-
formance of duty in accordance with
sections 7384n(a) or 7384r(c) of the Act;
or

(2) In regard to a claim arising out of
exposure to radiation, the last date on
which a covered employee was exposed
to radiation in the performance of duty
in accordance with section 7384n(b) of
the Act or, in the case of a member of
the Special Exposure Cohort, the last
date on which the member of the Spe-
cial Exposure Cohort was employed at
the Department of Energy facility or
the atomic weapons employer facility
at which the member was exposed to
radiation.

(gg) Workday means a single
workshift whether or not it occurred
on more than one calendar day.

INFORMATION IN PROGRAM RECORDS

§30.10 Are all OWCP records relating
to claims filed under the EEOICPA
considered confidential?

All OWCP records relating to claims
for benefits under the EEOICPA are
considered confidential and may not be
released, inspected, copied or otherwise
disclosed except as provided in the
Freedom of Information Act and the
Privacy Act of 1974.

§30.11 Who maintains custody and
control of claim records?

All OWCP records relating to claims
for benefits filed under the Act are cov-
ered by the Privacy Act system of
records entitled DOL/ESA-49 (Office of
Workers’ Compensation Programs, En-
ergy Employees Occupational Illness
Compensation Program Act File). This
system of records is maintained by and
under the control of OWCP, and, as
such, all records covered by DOL/ESA-
49 are official records of OWCP. The
protection, release, inspection and
copying of records covered by DOL/
ESA-49 shall be accomplished in ac-
cordance with the rules, guidelines and
provisions of this part, as well as those
contained in 29 CFR parts 70 and 71,
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and with the notice of the system of
records and routine uses published in
the FEDERAL REGISTER. All questions
relating to access, disclosure, and/or
amendment of claims records main-
tained by OWCP are to be resolved in
accordance with this section.

§30.12 What process is used by a per-
son who wants to obtain copies of
or amend EEOICPA claim records?

(a) A claimant seeking copies of his
or her official EEOICPA file should ad-
dress a request to the District Director
of the OWCP district office having cus-
tody of the file.

(b) Any request to amend a record
covered by DOL/ESA-49 should be di-
rected to the district office having cus-
tody of the official file.

(c) Any administrative appeal taken
from a denial issued by OWCP under
this section shall be filed with the So-
licitor of Labor in accordance with 29
CFR 71.7 and 71.9.

RIGHTS AND PENALTIES

§30.15 May EEOICPA benefits be as-
signed, transferred or garnished?

(a) Pursuant to section 7385f(a) of the
Act, no claim for EEOICPA benefits
may be assigned or transferred.

(b) Provisions of the Social Security
Act (42 U.S.C. 659) and regulations
issued by the Office of Personnel Man-
agement at 5 CFR part 581 permit the
garnishment of lump-sum payments of
EEOICPA benefits to collect overdue
alimony and child support. A request
to garnish a lump-sum payment for ei-
ther of these purposes should be sub-
mitted to the district office that is
handling the EEOICPA claim, and
must be accompanied by a copy of the
pertinent State agency or court order.

§30.16 What penalties may be imposed
in connection with a claim under
the Act?

(a) Other statutory provisions make
it a crime to file a false or fraudulent
claim or statement with the Federal
government in connection with a claim
under the Act. Included among these
provisions is 18 U.S.C. 1001. Enforce-
ment of criminal provisions that may
apply to claims under the Act is within
the jurisdiction of the Department of
Justice.
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(b) In addition, administrative pro-
ceedings may be initiated under the
Program Fraud Civil Remedies Act of
1986 (PFCRA), 31 U.S.C. 3801 et seq., to
impose civil penalties and assessments
against persons or entities who make,
submit or present, or cause to be made,
submitted or presented, false, fictitious
or fraudulent claims or written state-
ments to OWCP in connection with a
claim under the EEOICPA. The Depart-
ment’s regulations implementing the
PFCRA are found at 29 CFR part 22.

§30.17 Is a beneficiary who defrauds
the government in connection with
a claim for benefits still entitled to
those benefits?

When a beneficiary either pleads
guilty to or is found guilty on either
Federal or State criminal charges of
defrauding the Federal or a State gov-
ernment in connection with a claim for
benefits under the Act or any other
Federal or State workers’ compensa-
tion law, the beneficiary’s entitlement
to any further benefits will terminate
effective the date either the guilty plea
is accepted or a verdict of guilty is re-
turned after trial, for any occupational
disease for which the time of injury
was on or before the date of such guilty
plea or verdict. Any subsequent change
in or recurrence of the beneficiary’s
medical condition does not affect ter-
mination of entitlement under this sec-
tion.

Subpart B—Filing Claims; Evi-
dence and Burden of Proof;
Special Procedures for Cer-
tain Cancer Claims

CLAIMS FOR OCCUPATIONAL ILLNESS—
EMPLOYEE OR SURVIVOR’S ACTIONS

§30.100 In general, how does an em-
ployee file for benefits?

(@ To claim benefits under the
EEOICPA, an employee must file a
claim in writing on or after July 31,
2001. Form EE-1 should be used for this
purpose, but any written communica-
tion that requests benefits under the
EEOICPA will be considered a claim. It
will, however, be necessary for an em-
ployee to submit a Form EE-1 for
OWCP to fully develop the claim. Cop-
ies of Form EE-1 may be obtained from
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OWCP, from DOE, or on the Internet at
www.dol.gov/esa/regs/compliance/owcp/
eeoicp/main.htm. The employee must
file his or her claim with OWCP, or an-
other person may do so on the employ-
ee’s behalf.

(b) The employee may withdraw his
or her claim by so requesting in writ-
ing to OWCP at any time before OWCP
determines eligibility for benefits.

(c) A claim is considered to be ““filed”
on the date that the employee mails
his or her claim to OWCP, as deter-
mined by postmark, or on the date that
the claim is received by OWCP or DOE,
whichever is the earliest determinable
date, but in no event earlier than July
31, 2001.

(1) The employee, or the person filing
the claim on behalf of the employee,
shall affirm that the information pro-
vided on the Form EE-1 is true, and
must inform OWCP of any subsequent
changes to that information.

(2) Except for a covered uranium em-
ployee, the employee is responsible for
submitting, or arranging for the sub-
mission of, medical evidence to OWCP
that establishes that he or she sus-
tained an occupational illness.

§30.101 In general, how is a survivor’s
claim filed?

(a) A survivor of an employee who
sustained an occupational illness may
file a claim for compensation in writ-
ing on or after July 31, 2001. Form EE-
2 should be used for this purpose, but
any written communication that re-
quests benefits under the Act will be
considered a claim. It will, however, be
necessary for a survivor to submit a
Form EE-2 for OWCP to fully develop
the claim. Copies of Form EE-2 may be
obtained from OWCP, from DOE, or on
the Internet at www.dol.gov/esa/regs/
compliance/owcp/eeoicp/main.htm. The
claiming survivor must file his or her
claim with OWCP, or another person
may do so on the survivor’s behalf. Al-
though only one survivor need file a
claim under this section to initiate the
development process, OWCP will dis-
tribute any monetary benefits paid
among all eligible surviving bene-
ficiaries pursuant to the terms of
§30.501.

(b) A survivor may withdraw his or
her claim by so requesting in writing
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to OWCP at any time before OWCP de-
termines eligibility for benefits.

(c) A survivor must be alive to re-
ceive any payment; there is no vested
right to such payment.

(d) A survivor’s claim is considered
to be ““filed”’ on the date that the sur-
vivor mails his or her claim to OWCP,
as determined by postmark, or the date
that the claim is received by OWCP or
DOE, whichever is the earliest deter-
minable date, but in no event earlier
than July 31, 2001.

(1) The survivor, or the person filing
the claim on behalf of the survivor,
shall affirm that the information pro-
vided on the Form EE-2 is true, and
must inform OWCP of any subsequent
changes to that information.

(2) Except for the survivor of a cov-
ered uranium employee, the survivor is
responsible for submitting, or arrang-
ing for the submission of, evidence to
OWCP that establishes that the em-
ployee upon whom the survivor’s claim
is based was eligible for such benefits,
including medical evidence that estab-
lishes that the employee sustained an
occupational illness.

§30.102 How does a claimant make
sure that OWCP has the evidence
necessary to process the claim?

(a) Claims and certain required sub-
missions should be made on forms pre-
scribed by OWCP. Persons submitting
forms shall not modify these forms or
use substitute forms. DOE is expected
to maintain an adequate supply of the
basic forms needed for filing claims
under the EEOICPA.

Form No. Title

Claim for Benefits Under Energy Employ-
ees Occupational lliness Compensation
Program Act.

Claim for Survivor Benefits Under Energy
Employees Occupational lliness Com-
pensation Program Act.

Employment History for Claim Under En-
ergy Employees Occupational lliness
Compensation Program Act.

Employment History Affidavit for Claim
Under the Energy Employees Occupa-
tional lllness Compensation Program
Act.

Department of Energy’s Response to
Employment History for Claim Under
the Energy Employees Occupational Ill-
ness Compensation Program Act.

Medical Requirements Under the Energy
Employees Occupational lliness Com-
pensation Program Act (EEOICPA).




Office of Workers’ Compensation Programs, Labor

(b) Copies of the forms listed in this
section are available for public inspec-
tion at the Office of Workers’ Com-
pensation Programs, Employment
Standards Administration, U.S. De-
partment of Labor, Washington, D.C.
20210. They may also be obtained from
OWCP district offices, from DOE, and
on the Internet at www.dol.gov/esa/regs/
compliance/owcp/eeoicp/main.htm.

CLAIMS FOR OCCUPATIONAL ILLNESS—
ACTIONS OF DOE

§30.105 What must DOE do after an
employee files a claim for an occu-
pational illness?

(a) DOE shall complete Form EE-5 as
soon as possible and transmit the com-
pleted form to OWCP. On this form,
DOE shall certify that it concurs with
the employment information provided
by the employee, or that it disagrees
with such information, or that it can
neither concur nor disagree after mak-
ing a reasonable search of its records
and also making a reasonable effort to
locate pertinent records not already in
its possession.

(b) Upon request of a claimant, DOE
shall also assist such claimant in com-
pleting Form EE-4 and transmit the
completed form to OWCP.

(c) DOE should not wait for the em-
ployee to submit the necessary sup-
porting medical evidence before it for-
wards any Form EE-1 (or other docu-
ment containing an employee’s claim)
it has received to OWCP.

§30.106 What should DOE do when an
employee with a claim for an occu-
pational illness dies?

(a) When possible, DOE shall furnish
a Form EE-2 to all survivors likely to
be entitled to compensation after the
death of an employee. DOE should also
supply information about completing
and filing the form.

(b) DOE shall complete Form EE-5 as
soon as possible and transmit the com-
pleted form to OWCP. On this form,
DOE shall certify that it concurs with
the employment information provided
by the survivor, or that it disagrees
with such information, or that it can
neither concur nor disagree after mak-
ing a reasonable search of its records
and also making a reasonable effort to
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locate pertinent records not already in
its possession.

(c) Upon request of a survivor, DOE
shall also assist such survivor in com-
pleting Form EE-4 and transmit the
completed form to OWCP.

(d) DOE should not wait for the
claiming survivor to submit the nec-
essary supporting medical evidence be-
fore it forwards any Form EE-2 (or
other document containing a survivor’s
claim) it has received to OWCP.

EVIDENCE AND BURDEN OF PROOF

§30.110 Who is entitled to compensa-
tion under the Act?

(a) Compensation is payable to the
following covered employees, or their
survivors:

(1) A ‘““covered beryllium employee”’
(as described in §30.205(a)) who has
been diagnosed with a covered beryl-
lium illness (as defined in §30.5(0)) and
was exposed to beryllium in the per-
formance of duty (in accordance with
§30.206).

(2) A ““‘covered employee with cancer”’
(as described in §30.210).

(3) A ““‘covered employee with chronic
silicosis’ (as described in §30.220).

(4) A *“‘covered uranium employee”’
(as defined in §30.5(q)).

(b) Any claim that does not meet all
of the criteria for at least one of these
categories, as set forth in these regula-
tions, must be denied.

(c) All claims for benefits under the
Act must comply with the claims pro-
cedures and requirements set forth in
subpart B of this part before any pay-
ment can be made from the Fund.

§30.111 What is the claimant’s respon-
sibility with respect to burden of
proof, production of documents,
presumptions, and affidavits?

(a) Except where otherwise provided
in the Act and these regulations, the
claimant bears the burden of proving
by a preponderance of the evidence the
existence of each and every criterion
necessary to establish eligibility under
any compensable claim category set
forth in §30.110. Proof by a preponder-
ance of the evidence means that it is
more likely than not that the propo-
sition to be proved is true. Subject to
the exceptions expressly provided in
the Act and these regulations, the
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claimant also bears the burden of pro-
viding to OWCP all written medical
documentation, contemporaneous
records, or other records and docu-
ments necessary to establish any and
all criteria for benefits set forth in
these regulations.

(b) In the event that the claim lacks
required information or supporting
documentation, OWCP will notify the
employee, survivor, and/or DOE of the
deficiencies and provide an opportunity
for correction of the deficiencies.

(c) Written affidavits or declarations,
subject to penalty for perjury, by the
employee, survivor or any other per-
son, will be accepted as evidence of em-
ployment history and survivor rela-
tionship for purposes of establishing
eligibility and may be relied on in de-
termining whether a claim meets the
requirements of the Act for benefits if,
and only if, such person attests that
due diligence was used to obtain
records in support of the claim, but
that no records exist.

(d) A claimant will not be entitled to
any presumption otherwise provided
for in these regulations if substantial
evidence exists that rebuts the exist-
ence of the fact that is the subject of
the presumption. Substantial evidence
means such relevant evidence as a rea-
sonable mind might accept as adequate
to support a conclusion. When such evi-
dence exists, the covered employee or
his or her survivor shall be notified and
afforded the opportunity to submit ad-
ditional written medical documenta-
tion or records.

§30.112 What kind of evidence is need-
ed to establish covered employment
and how will that evidence be eval-
uated?

(a) Evidence of covered employment
may include: employment records; pay
stubs; tax returns; social security
records; and written affidavits or dec-
larations, subject to penalty of perjury,
by the employee, survivor or any other
person. However, no one document is
required to establish covered employ-
ment and a claimant is not required to
submit all of the evidence listed above.
A claimant may submit other evidence
not listed above to establish covered
employment. To be acceptable as evi-
dence, all documents and records must
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be legible. OWCP will accept photo-
copies, certified copies, and original
documents and records.

(b) DOE shall certify that it concurs
with the employment information pro-
vided by the claimant, that it disagrees
with the information provided by the
claimant, or, after a reasonable search
of its records and a reasonable effort to
locate pertinent records not already in
its possession, it can neither concur
nor disagree with the information pro-
vided by the claimant.

(1) If DOE certifies that it concurs
with the employment information pro-
vided by the claimant, then the cri-
terion for covered employment will be
established.

(2) If DOE certifies that it disagrees
with the information provided by the
claimant or that after a reasonable
search of its records and a reasonable
effort to locate pertinent records not
already in its possession it can neither
concur nor disagree with the informa-
tion provided by the claimant, OWCP
will evaluate the evidence submitted
by the claimant to determine whether
the claimant has established covered
employment by a preponderance of the
evidence. OWCP may request addi-
tional evidence from the claimant to
demonstrate that the claimant has met
the criterion for covered employment.
Nothing in this section shall be con-
strued to limit OWCP’s ability to re-
quire additional documentation.

(3) If the only evidence of covered
employment is a self-serving affidavit
and DOE either disagrees with the as-
sertion of covered employment or can-
not concur or disagree with the asser-
tion of covered employment, then
OWCP may reject the claim based upon
a lack of evidence of covered employ-
ment.

§30.113 What are the requirements for
written medical documentation,
contemporaneous records, and
other records or documents?

(a) All written medical documenta-
tion, contemporaneous records, and
other records or documents submitted
by an employee or his or her survivor
to prove any criteria provided for in
these regulations must be legible.
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OWCP will accept photocopies, cer-
tified copies, and original documents
and records.

(b) To establish eligibility, the em-
ployee or his or her survivor may be re-
quired to provide, where appropriate,
additional contemporaneous records to
the extent they exist or an authoriza-
tion to release additional contempora-
neous records or a statement by the
custodian(s) of the record(s) certifying
that the requested record(s) no longer
exist. Nothing in this section shall be
construed to limit OWCP’s ability to
require additional documentation.

(c) If a claimant submits a certified
statement, by a person with knowledge
of the facts, that the medical records
containing a diagnosis and date of di-
agnosis of a covered medical condition
no longer exist, then OWCP may con-
sider other evidence to establish a di-
agnosis and date of diagnosis of a cov-
ered medical condition. However, if the
certified statement is a self-serving
document, OWCP may reject the claim
based upon a lack of evidence of a cov-
ered medical condition.

§30.114 What kind of evidence is need-
ed to establish a covered medical
condition and how will that evi-
dence be evaluated?

(a) Evidence of a covered medical
condition may include: A physician’s
report, laboratory reports, hospital
records, death certificates, x-rays,
magnetic resonance images or reports,
computer axial tomography or other
imaging reports, lymphocyte prolifera-
tion testings, beryllium patch tests,
pulmonary function or exercise testing
results, pathology reports including bi-
opsy results and other medical records.
A claimant is not required to submit
all of the evidence listed in this para-
graph. A claimant may submit other
evidence that is not listed in this para-
graph to establish a covered medical
condition. Nothing in this section shall
be construed to limit OWCP’s ability to
require additional documentation.

(b) The medical evidence submitted
will be used to establish the diagnosis
and the date of diagnosis of the covered
medical condition.

(1) For covered beryllium illnesses,
additional medical evidence, as set
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forth in §30.207, is required to establish
a beryllium illness.

(2) For chronic silicosis, additional
medical evidence, as set forth in
§30.222, is required to establish chronic
silicosis.

(3) For consequential injuries or ill-
nesses, the claimant must also submit
a physician’s fully rationalized medical
report showing the causal relationship
between the resulting illness or injury
and the covered medical condition.

(c) OWCP will evaluate the medical
evidence in accordance with recognized
and accepted diagnostic criteria used
by physicians to determine whether
the claimant has established the med-
ical condition for which compensation
is sought in accordance with the re-
quirements of the Act.

SPECIAL PROCEDURES FOR CERTAIN
CANCER CLAIMS

§30.115 For those claims that do not
seek benefits pursuant to the Spe-
cial Exposure Cohort provisions,
what will OWCP do once it deter-
mines that a covered employee (or a
survivor of such an employee) has
established that he or she con-
tracted cancer under § 30.211?

(a) Other than claims solely for a
non-radiogenic cancer listed by HHS at
42 CFR 81.30, OWCP will forward any
such claimant’s application package
(including, but not limited to, Forms
EE-1, EE-2, EE-3, EE-4 and EE-5, as
appropriate) to HHS for dose recon-
struction. At that point in time, devel-
opment of the claim by OWCP is sus-
pended.

(1) This package will include OWCP’s
initial findings in regard to the covered
employee’s diagnosis and date of diag-
nosis, as well as any employment his-
tory compiled by OWCP (including in-
formation such as dates and locations
worked, and job titles). The package,
however, does not constitute a rec-
ommended or final decision by OWCP
on the claim.

(2) HHS will then reconstruct the
covered employee’s radiation dose, fol-
lowing such further development of the
employment history as it may deem
necessary, and provide OWCP, DOE and
the claimant with the final dose recon-
struction report. The final dose recon-
struction record will be delivered to
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OWCP with the final dose reconstruc-
tion report and to the claimant upon
request.

(b) Following its receipt of the recon-
structed dose from HHS, OWCP will
consider whether the claimant has met
the eligibility criteria set forth in sub-
part C of this part.

Subpart C—Eligibility Criteria
GENERAL PROVISIONS

§30.200 What is the scope of this sub-
part?

The regulations in this subpart de-
scribe the criteria for eligibility for
benefits for claims relating to covered
beryllium illness under sections 7384l,
7384n, 7384s and 7384t of the Act; for
claims relating to employees with can-
cer under sections 73841, 7384n, 7384q
and 7384t of the Act; for claims relating
to chronic silicosis under sections
73841, 7384r, 7384s and 7384t; and for
claims relating to covered uranium
employees under sections 7384t and
7384u. This subpart describes the type
and extent of evidence that will be ac-
cepted as evidence of the various cri-
teria for eligibility for compensation
for each of these illnesses.

ELIGIBILITY CRITERIA FOR CLAIMS RE-
LATING TO COVERED BERYLLIUM ILL-
NESS

§30.205 What are the criteria for eligi-
bility for benefits relating to cov-
ered beryllium illness?

To establish eligibility for benefits
under this section, the claimant must
establish the criteria set forth in both
paragraphs (a) and (b) of this section:

(a) The employee is a covered beryl-
lium employee by establishing:

(1) The employee is a ‘‘current or
former employee as defined in 5 U.S.C.
8101(1)” (see §30.5(r) of this part) who
may have been exposed to beryllium at
a DOE facility or at a facility owned,
operated, or occupied by a beryllium
vendor; or

(2) The employee
former employee of:

(i) Any entity that contracted with
the DOE to provide management and
operation, management and integra-
tion, or environmental remediation of
a DOE facility; or

is a current or
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(ii) Any contractor or subcontractor
that provided services, including con-
struction and maintenance, at such a
facility; or

(iii) A beryllium vendor, or of a con-
tractor or subcontractor of a beryllium
vendor, during a period when the ven-
dor was engaged in activities related to
the production or processing of beryl-
lium for sale to, or use by, the DOE;
and

(3) The employee was exposed to be-
ryllium in the performance of duty by
establishing that he or she was, during
a period when beryllium dust, par-
ticles, or vapor may have been present
at such a facility:

(i) Employed at a DOE facility (as de-
fined in §30.5(v) of this part); or

(ii) Present at a DOE facility, or at a
facility owned, operated, or occupied
by a beryllium vendor, because of his
or her employment by the United
States, a beryllium vendor, or a con-
tractor or subcontractor of the DOE.
Under this paragraph, exposure to be-
ryllium in the performance of duty can
be established whether or not the be-
ryllium that may have been present at
such facility was produced or processed
for sale to, or use by, DOE.

(b) The employee has one of the fol-
lowing:

(1) Beryllium sensitivity as estab-
lished by an abnormal beryllium LPT
performed on either blood or lung la-
vage cells.

(2) Established chronic beryllium dis-
ease.

(3) Any injury, illness, impairment,
or disability sustained as a con-
sequence of the conditions specified in
paragraphs (b)(1) and (2) of this section.

§30.206 How does a claimant prove
that the employee was a “covered
beryllium employee” exposed to be-
ryllium dust, particles or vapor in
the performance of duty?

(@) Proof of employment at or phys-
ical presence at a DOE facility, or a fa-
cility owned, operated, or occupied by
a beryllium vendor, because of employ-
ment by the United States, a beryllium
vendor, or a contractor or subcon-
tractor of a beryllium vendor during a
period when beryllium dust, particles,
or vapor may have been present at such
a facility, may be made by the submis-
sion of any trustworthy records that,
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on their face or in conjunction with
other such records, establish that the
employee was employed or present at a
covered facility and the time period of
such employment or presence.

(b) If the evidence shows that expo-
sure occurred while the employee was
employed or present at a facility dur-
ing a time frame that is outside the
relevant time frame indicated for that
facility by DOE, OWCP may request
that DOE provide additional informa-
tion on the facility. OWCP will deter-
mine whether the evidence of record
supports enlarging the relevant time
frame for that facility.

(c) If the evidence shows that expo-
sure occurred while the employee was
employed or present at a facility that
would have to be designated by DOE as
a beryllium vendor under section 7384m
of the Act to be a covered facility, and
that the facility has not been so des-
ignated, OWCP will deny the claim on
the ground that the facility is not a
covered facility.

(d) Records from the following
sources may be considered as evidence
for purposes of establishing employ-
ment or presence at a covered facility:

(1) Records or documents created by
any Federal government agency (in-
cluding verified information submitted
for security clearance), any tribal gov-
ernment, or any State, county, city or
local government office, agency, de-
partment, board or other entity, or
other public agency or office.

(2) Records or documents created by
any vendor, processor, or producer of
beryllium or related products des-
ignated as a beryllium vendor by the
DOE in accordance with section 7384m
of the Act.

(3) Records or documents created by
any regularly conducted business ac-
tivity or entity that acted as a con-
tractor or subcontractor to the DOE.

§30.207 How does a claimant prove a
diagnosis of a covered beryllium
disease?

(a) Written medical documentation is
required in all cases to prove that the
employee developed a covered beryl-
lium illness. Proof that the employee
developed a covered beryllium illness
must be made by using the procedures
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outlined in paragraphs (b), (c), or (d) of
this section.

(b) Beryllium sensitivity or sensitiza-
tion is established with an abnormal
LPT performed on either blood or lung
lavage cells.

(c) Chronic beryllium disease is es-
tablished in the following manner:

(1) For diagnoses on or after January
1, 1993, beryllium sensitivity (as estab-
lished in accordance with paragraph (b)
of this section), together with lung pa-
thology consistent with chronic beryl-
lium disease, including the following:

(i) A lung biopsy showing granulomas
or a lymphocytic process consistent
with chronic beryllium disease;

(ii) A computerized axial tomography
scan showing changes consistent with
chronic beryllium disease; or

(iii) Pulmonary function or exercise
testing showing pulmonary deficits
consistent with chronic beryllium dis-
ease.

(2) For diagnoses before January 1,
1993, the presence of the following:

(i) Occupational or environmental
history, or epidemiologic evidence of
beryllium exposure; and

(i) Any three of the following cri-
teria:

(A) Characteristic chest radiographic
(or computed tomography (CT)) abnor-
malities.

(B) Restrictive or obstructive lung
physiology testing or diffusing lung ca-
pacity defect.

(C) Lung pathology consistent with
chronic beryllium disease.

(D) Clinical course consistent with a
chronic respiratory disorder.

(E) Immunologic tests showing beryl-
lium sensitivity (skin patch test or be-
ryllium blood test preferred).

(d) An injury, illness, impairment or
disability sustained as a consequence
of beryllium sensitivity or established
chronic beryllium disease must be es-
tablished with a fully rationalized
medical report by a physician that
shows the relationship between the in-
jury, illness, impairment or disability
and the beryllium sensitivity or estab-
lished chronic beryllium disease. Nei-
ther the fact that the injury, illness,
impairment or disability manifests
itself after a diagnosis of beryllium
sensitivity or established chronic be-
ryllium disease, nor the belief of the
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claimant that the injury, illness, im-
pairment or disability was caused by
the beryllium sensitivity or estab-
lished chronic beryllium disease is suf-
ficient in itself to prove a causal rela-
tionship.

ELIGIBILITY CRITERIA FOR CLAIMS
RELATING TO CANCER

§30.210 What are the criteria for eligi-
bility for benefits relating to can-
cer?

To establish eligibility for benefits
for cancer, an employee or his or her
survivor must show that:

(a) The employee has been diagnosed
with one of the forms of cancer speci-
fied in §30.5(dd) of this part; and

(1) Is a member of the Special Expo-
sure Cohort (as described in §30.214(a)
of this subpart) who, as a DOE em-
ployee or DOE contractor employee,
contracted the specified cancer after
beginning employment at a DOE facil-
ity; or

(2) Is a member of the Special Expo-
sure Cohort (as described in §30.214(a)
of this subpart) who, as an atomic
weapons employee, contracted the
specified cancer after beginning em-
ployment at an atomic weapons em-
ployer facility (as defined in §30.5(e));
or

(b) The employee has been diagnosed
with cancer; and

(1)(i) Is/was a DOE employee who con-
tracted that cancer after beginning em-
ployment at a DOE facility; or

(if) Is/lwas a DOE contractor em-
ployee who contracted that cancer
after beginning employment at a DOE
facility; or

(iii) Is/was an atomic weapons em-
ployee who contracted that cancer
after beginning employment at an
atomic weapons employer facility; and

(2) The cancer was at least as likely
as not related to the employment at
the DOE facility or atomic weapons
employer facility; or

(c) The employee has been diagnosed
with an illness or disease that arose as
a consequence of the accepted cancer.

§30.211 How does a claimant establish
that the employee has or had con-
tracted cancer?

A claimant establishes that the em-
ployee has or had contracted cancer
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with medical evidence that sets forth
the diagnosis of cancer and the date on
which that diagnosis was made.

§30.212 How does a claimant establish
that the employee contracted can-
cer after beginning employment at
a DOE facility or an atomic weap-
ons employer facility?

(a) Proof of employment by the DOE
or a DOE contractor at a DOE facility,
or by an atomic weapons employer at
an atomic weapons employer facility,
may be made by the submission of any
trustworthy records that, on their face
or in conjunction with other such
records, establish that the employee
was so employed and the time period(s)
of such employment.

(b) If the evidence shows that expo-
sure occurred while the employee was
employed at a facility during a time
frame that is outside the relevant time
frame indicated for that facility by
DOE, OWCP may request that DOE
provide additional information on the
facility. OWCP will determine whether
the evidence of record supports enlarg-
ing the relevant time frame for that fa-
cility.

(c) If the evidence shows that expo-
sure occurred while the employee was
employed by an employer that would
have to be designated by DOE as an
atomic weapons employer under sec-
tion 73841(4) of the Act to be a covered
employer, and that the employer has
not been so designated, OWCP will
deny the claim on the ground that the
employer is not a covered atomic weap-
ons employer.

(d) Records from the following
sources may be considered as evidence
for purposes of establishing employ-
ment or presence at a covered facility:

(1) Records or documents created by
any Federal government agency (in-
cluding verified information submitted
for security clearance), any tribal gov-
ernment, or any State, county, city or
local government office, agency, de-
partment, board or other entity, or
other public agency or office.

(2) Records or documents created as a
byproduct of any regularly conducted
business activity or by an entity that
acted as a contractor or subcontractor
to the DOE.
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§30.213 How does a claimant establish
that the cancer was at least as like-
ly as not related to the employment
at the DOE facility or the atomic
weapons employer facility?

HHS, with the advice of the Advisory
Board on Radiation and Worker
Health, has issued guidelines for mak-
ing the determination whether cancer
was at least as likely as not related to
the employment at the DOE facility or
the atomic weapons employer facility
at 42 CFR part 81. Claimants should
consult those guidelines for informa-
tion regarding the type of evidence
that will be considered by OWCP, in ad-
dition to the employee’s radiation dose
reconstruction that will be provided by
HHS, in making this determination.

§30.214 How does a claimant establish
that the employee is a member of
the Special Exposure Cohort?

(a) For purposes of establishing eligi-
bility as a member of the Special Expo-
sure Cohort (SEC) under §30.210(a), the
employee must have been a DOE em-
ployee, a DOE contractor employee, or
an atomic weapons employee who
meets any of the following require-
ments:

(1) The employee was so employed for
a number of workdays aggregating at
least 250 workdays before February 1,
1992, at a gaseous diffusion plant lo-
cated in Paducah, Kentucky; Ports-
mouth, Ohio; or Oak Ridge, Tennessee;
and during such employment:

(i) Was monitored through the use of
dosimetry badges for exposure at the
plant of the external parts of the em-
ployee’s body to radiation; or

(if) Worked in a job that had expo-
sures comparable to a job that is or
was monitored through the use of do-
simetry badges.

(2) The employee was so employed be-
fore January 1, 1974, by DOE or a DOE
contractor or subcontractor on Am-
chitka Island, Alaska, and was exposed
to ionizing radiation in the perform-
ance of duty related to the Long Shot,
Milrow, or Cannikin underground nu-
clear tests.

(3) The employee is a member of a
group or class of employees subse-
quently designated as additional mem-
bers of the SEC by HHS.
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(b) For purposes of satisfying the 250
workday requirement of paragraph
(a)(1) of this section, the claimant may
aggregate the days of service at more
than one gaseous diffusion plant.

(c) Proof of employment by the DOE
or a DOE contractor, or an atomic
weapons employer, for the requisite
time periods set forth in paragraph (a)
of this section, may be made by the
submission of any trustworthy records
that, on their face or in conjunction
with other such records, establish that
the employee was so employed and the
time period(s) of such employment. If
the evidence shows that exposure oc-
curred while the employee was em-
ployed by an employer that would have
to be designated by DOE as an atomic
weapons employer under section
73841(4) of the Act to be a covered em-
ployer, and that the employer has not
been so designated, OWCP will deny
the claim on the ground that the em-
ployer is not a covered atomic weapons
employer.

(d) Records from the following
sources may be considered as evidence
for purposes of establishing employ-
ment or presence at a covered facility:

(1) Records or documents created by
any Federal government agency (in-
cluding verified information submitted
for security clearance), any tribal gov-
ernment, or any State, county, city or
local government office, agency, de-
partment, board or other entity, or
other public agency or office.

(2) Records or documents created as a
byproduct of any regularly conducted
business activity or by an entity that
acted as a contractor or subcontractor
to the DOE.

§30.215 How does a claimant establish
that the employee has been diag-
nosed with cancer or has sustained
a consequential injury, illness or
disease?

(a) Evidence that the employee con-
tracted a specified cancer (in the case
of SEC members) or other cancer
should include a written medical docu-
ment that contains an explicit state-
ment of diagnosis and the date on
which that diagnosis was first made.

(b) An injury, illness, impairment or
disability sustained as a consequence
of a diagnosed cancer covered by the
provisions of §30.210(a) and (b) must be
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established with a fully rationalized
medical report by a physician that
shows the relationship between the in-
jury, illness, impairment or disability
and the covered cancer. Neither the
fact that the injury, illness, impair-
ment or disability manifests itself
after a diagnosis of a covered cancer,
nor the belief of the claimant that the
injury, illness, impairment or dis-
ability was caused by the covered can-
cer is sufficient in itself to prove a
causal relationship.

ELIGIBILITY CRITERIA FOR CLAIMS
RELATING TO CHRONIC SILICOSIS

§30.220 What are the criteria for eligi-
bility for benefits relating to chron-
ic silicosis?

To establish eligibility for benefits
for chronic silicosis, an employee or
his or her survivor must show that:

(a) The employee is a DOE employee,
or a DOE contractor employee, who
was present for a number of workdays
aggregating at least 250 workdays dur-
ing the mining of tunnels at a DOE fa-
cility (as defined in §30.5(v)) located in
Nevada or Alaska for tests or experi-
ments related to an atomic weapon,
and has been diagnosed with chronic
silicosis (as defined in §30.5(j)); or

(b) The employee has been diagnosed
with an illness or disease that arose as
a consequence of the accepted chronic
silicosis.

§30.221 How does a claimant prove ex-
posure to silica in the performance
of duty?

(a) Proof of the employee’s employ-
ment and presence for the requisite
days during the mining of tunnels at a
DOE facility located in Nevada or Alas-
ka for tests or experiments related to
an atomic weapon may be made by the
submission of any trustworthy records
that, on their face or in conjunction
with other such records, establish that
the employee was so employed and
present at these sites and the time pe-
riod(s) of such employment and pres-
ence.

(b) If the evidence shows that expo-
sure occurred while the employee was
employed and present at a facility dur-
ing a time frame that is outside the
relevant time frame indicated for that
facility by DOE, OWCP may request
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that DOE provide additional informa-
tion on the facility. OWCP will deter-
mine whether the evidence of record
supports enlarging the relevant time
frame for that facility.

() Records from the following
sources may be considered as evidence
for purposes of establishing proof of
employment or presence at a covered
facility:

(1) Records or documents created by
any Federal government agency (in-
cluding verified information submitted
for security clearance), any tribal gov-
ernment, or any State, county, city or
local government office, agency, de-
partment, board or other entity, or
other public agency or office.

(2) Records or documents created as a
byproduct of any regularly conducted
business activity or by an entity that
acted as a contractor or subcontractor
to the DOE.

(d) For purposes of satisfying the 250
workday requirement of §30.220(a), the
claimant may aggregate the days of
service at more than one qualifying
site.

§30.222 How does a claimant establish
that the employee has been diag-
nosed with chronic silicosis or has
sustained a consequential injury,
illness or disease?

(a) A written diagnosis of the em-
ployee’s chronic silicosis (as defined in
§30.5(j)) shall be made by a medical
doctor and accompanied by one of the
following:

(1) A chest radiograph, interpreted by
an individual certified by the National
Institute for Occupational Safety and
Health as a B reader, classifying the
existence of pneumoconioses of cat-
egory 1/0 or higher; or

(2) Results from a computer assisted
tomograph or other imaging technique
that are consistent with silicosis; or

(3) Lung biopsy findings consistent
with silicosis.

(b) An injury, illness, impairment or
disability sustained as a consequence
of accepted chronic silicosis covered by
the provisions of §30.220(a) must be es-
tablished with a fully rationalized
medical report by a physician that
shows the relationship between the in-
jury, illness, impairment or disability
and the accepted chronic silicosis. Nei-
ther the fact that the injury, illness,



Office of Workers’ Compensation Programs, Labor

impairment or disability manifests
itself after a diagnosis of accepted
chronic silicosis, nor the belief of the
claimant that the injury, illness, im-
pairment or disability was caused by
the accepted chronic silicosis, is suffi-
cient in itself to prove a causal rela-
tionship.

ELIGIBILITY CRITERIA FOR CERTAIN
URANIUM EMPLOYEES

§30.225 What are the criteria for eligi-
bility for benefits for certain ura-
nium employees?

In order to be eligible for benefits
under this section, the claimant must
establish the criteria set forth in either
paragraph (a) or paragraph (b) of this
section:

(a) The Attorney General has deter-
mined that the claimant is a covered
uranium employee who is entitled to
payment of $100,000 as compensation
due under section 5 of the RECA for a
claim made under that statute (there
is, however, no requirement that the
claimant or surviving eligible bene-
ficiary has actually received payment
pursuant to the RECA). If a deceased
employee’s survivor has been deter-
mined to be entitled to such an award,
his or her survivor(s), if any, will only
be entitled to EEOICPA compensation
in accordance with section 7384u(e) of
the Act.

(b) The covered uranium employee
has been diagnosed with an illness or
disease that arose as a consequence of
the medical condition for which he or
she was determined to be entitled to
payment of $100,000 as compensation
due under section 5 of the RECA.

§30.226 How does a claimant establish
that a covered uranium employee
has sustained a consequential in-
jury, illness or disease?

An injury, illness, impairment or dis-
ability sustained as a consequence of a
medical condition covered by the pro-
visions of §30.225(a) must be established
with a fully rationalized medical re-
port by a physician that shows the re-
lationship between the injury, illness,
impairment or disability and the ac-
cepted medical condition. Neither the
fact that the injury, illness, impair-
ment or disability manifests itself
after a diagnosis of a medical condition
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covered by the provisions of §30.225(a),
nor the belief of the claimant that the
injury, illness, impairment or dis-
ability was caused by such a condition,
is sufficient in itself to prove a causal
relationship.

Subpart D—Adjudicatory Process

§30.300 What process will OWCP use
to decide claims and to provide for
administrative review of those deci-
sions?

OWCP district offices will issue rec-
ommended decisions with respect to
claims. All recommended decisions, in-
cluding those granting and denying
benefits under the Act, will be for-
warded to the Final Adjudication
Branch (FAB). Claimants will be given
an opportunity to object to all or part
of the recommended decision before the
FAB. The FAB will consider any objec-
tions filed by a claimant and conduct a
hearing, if requested to do so by the
claimant, before issuing a final deci-
sion on the claim.

RECOMMENDED DECISIONS ON CLAIMS

§30.305 How does OWCP determine
entitlement to EEOICPA compensa-
tion?

(@) In reaching a recommended deci-
sion with respect to EEOICPA com-
pensation, OWCP considers the claim
presented by the claimant, the factual
and medical evidence of record, the
dose reconstruction report calculated
by HHS (if any), any report submitted
by DOE and the results of such inves-
tigation as OWCP may deem necessary.

(b) The OWCP claims staff applies
the law, the regulations and its proce-
dures to the facts as reported or ob-
tained upon investigation.

§30.306 What does the recommended
decision contain?

The recommended decision shall con-
tain findings of fact and conclusions of
law. The recommended decision may
accept or reject the claim in its en-
tirety, or it may accept or reject a por-
tion of the claim presented. It is ac-
companied by a notice of the claim-
ant’s right to file objections with, and
request a hearing before, the FAB.
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§30.307 To whom is the recommended
decision sent?

(a) A copy of the recommended deci-
sion will be mailed to the claimant’s
last known address. However, if the
claimant has a designated representa-
tive before OWCP, the copy of the rec-
ommended decision will be mailed to
the representative. Notification to ei-
ther the claimant or the representative
will be considered notification to both
parties.

(b) At the same time it issues a rec-
ommended decision on a claim, the
OWCP district office will forward the
record of such claim to the FAB. Any
new evidence submitted to the district
office following the issuance of the rec-
ommended decision will also be for-
warded to the FAB for consideration.

HEARINGS AND FINAL DECISIONS ON
CLAIMS

§30.310 What must the claimant do if
he or she objects to the rec-
ommended decision or wants to re-
quest a hearing?

(a) Within 60 days from the date the
recommended decision is issued, the
claimant must state, in writing,
whether he or she objects to any of the
findings of fact and/or conclusions of
law contained in such decision, includ-
ing HHS’s reconstruction of the radi-
ation dose to which the employee was
exposed (if any), and whether a hearing
is desired. This written statement
should be filed with the FAB at the ad-
dress indicated in the notice accom-
panying the recommended decision.

(b) For purposes of determining
whether the written statement referred
to in paragraph (a) of this section has
been timely filed with the FAB, the
statement will be considered to be
“filed”” on the date that the claimant
mails it to the FAB, as determined by
postmark, or on the date that such
written statement is actually received
by the FAB, whichever is the earliest
determinable date.

§30.311 What happens if the claimant
does not object to the recommended
decision or request a hearing with-
in 60 days?

(a) If the claimant does not file a
written statement that objects to the
recommended decision and/or requests
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a hearing within the period of time al-
lotted in §30.310, the FAB may issue a
final decision accepting the rec-
ommendation of the district office as
provided in §30.316.

(b) If the recommended decision ac-
cepts all or part of a claim for com-
pensation, the FAB may issue a final
decision at any time after receiving
written notice from the claimant that
he or she waives any objection to all or
part of the recommended decision.

§30.312 What will the FAB do if the
claimant objects to the rec-
ommended decision but does not re-
quest a hearing?

If the claimant files a written state-
ment that objects to the recommended
decision within the period of time al-
lotted in §30.310 but does not request a
hearing, the FAB will consider any ob-
jections by means of a review of the
written record. If the claimant only ob-
jects to part of the recommended deci-
sion, the FAB may issue a final deci-
sion accepting the remaining part of
the recommendation of the district of-
fice without first reviewing the written
record (see §30.316).

§30.313 How is a review of the written
record conducted?

(@) The FAB reviewer will consider
the written record forwarded by the
district office and any additional evi-
dence and/or argument submitted by
the claimant. The reviewer may also
conduct whatever investigation is
deemed necessary.

(b) The claimant should submit, with
his or her written statement that ob-
jects to the recommended decision, all
evidence or argument that he or she
wants to present to the reviewer. How-
ever, evidence or argument may be sub-
mitted at any time up to the date spec-
ified by the reviewer for the submission
of such evidence or argument.

(c) Any objection that is not pre-
sented to the FAB reviewer, including
any objection to HHS’s reconstruction
of the radiation dose to which the em-
ployee was exposed (if any), whether or
not the pertinent issue was previously
presented to the district office, is
deemed waived for all purposes.
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§30.314 How is a hearing conducted?

(a) The FAB reviewer retains com-
plete discretion to set the time and
place of the hearing, including the
amount of time allotted for the hear-
ing, considering the issues to be re-
solved. At the discretion of the re-
viewer, the hearing may be conducted
by telephone or teleconference. As part
of the hearing process, the FAB re-
viewer will consider the written record
forwarded by the district office and any
additional evidence and/or argument
submitted by the claimant. The re-
viewer may also conduct whatever in-
vestigation is deemed necessary.

(1) The FAB reviewer will try to set
the hearing at a place that is within
commuting distance of the claimant’s
residence, but will not be able to do so
in all cases. Therefore, for reasons of
economy, the claimant may be re-
quired to travel a roundtrip distance of
up to 200 miles to attend the hearing.

(2) In wunusual circumstances, the
FAB reviewer may set a place for the
hearing that is more than 200 miles
roundtrip from the claimant’s resi-
dence. However, in that situation,
OWCP will reimburse the claimant for
reasonable and necessary travel ex-
penses incurred to attend the hearing if
he or she submits a written reimburse-
ment request that documents such ex-
penses.

(b) Unless otherwise directed in writ-
ing by the claimant, the FAB reviewer
will mail a notice of the time and place
of the hearing to the claimant and any
representative at least 30 days before
the scheduled hearing date. If the
claimant only objects to part of the
recommended decision, the FAB re-
viewer may issue a final decision ac-
cepting the remaining part of the rec-
ommendation of the district office
without first holding a hearing (see
§30.316). Any objection that is not pre-
sented to the FAB reviewer, including
any objection to HHS’s reconstruction
of the radiation dose to which the em-
ployee was exposed (if any), whether or
not the pertinent issue was previously
presented to the district office, is
deemed waived for all purposes.

(c) The hearing is an informal proc-
ess, and the reviewer is not bound by
common law or statutory rules of evi-
dence, or by technical or formal rules
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of procedure. The reviewer may con-
duct the hearing in such manner as to
best ascertain the rights of the claim-
ant. During the hearing process, the
claimant may state his or her argu-
ments and present new written evi-
dence and/or testimony in support of
the claim.

(d) Testimony at hearings is re-
corded, then transcribed and placed in
the record. Oral testimony shall be
made under oath.

(e) The FAB reviewer will furnish a
transcript of the hearing to the claim-
ant, who has 20 days from the date it is
sent to submit any comments to the
reviewer.

(f) The claimant will have 30 days
after the hearing is held to submit ad-
ditional evidence or argument, unless
the reviewer, in his or her sole discre-
tion, grants an extension. Only one
such extension may be granted.

(9) The reviewer determines the con-
duct of the hearing and may terminate
the hearing at any time he or she de-
termines that all relevant evidence has
been obtained, or because of mis-
behavior on the part of the claimant
and/or representative at or near the
place of the oral presentation.

§30.315 May a claimant postpone a
hearing?

(@) The FAB will entertain any rea-
sonable request for scheduling the
hearing, but such requests should be
made at the time the hearing is re-
quested. Scheduling is at the sole dis-
cretion of the FAB reviewer, and is not
reviewable. Once the hearing is sched-
uled and appropriate written notice has
been mailed, it cannot be postponed at
the claimant’s request for any reason
except those stated in paragraph (b) of
this section, unless the FAB reviewer
can reschedule the hearing on the same
docket (that is, during the same hear-
ing trip). When the request to postpone
a scheduled hearing does not meet one
of the tests of paragraph (b) of this sec-
tion and cannot be accommodated on
the same docket, no further oppor-
tunity for a hearing will be provided.
Instead, the FAB will consider the
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claimant’s objections by means of a re-
view of the written record. In the alter-
native, a teleconference may be sub-
stituted for the hearing at the discre-
tion of the reviewer.

(b) Where the claimant is hospital-
ized for a reason which is not elective,
or where the death of the claimant’s
parent, spouse, or child prevents at-
tendance at the hearing, a postpone-
ment may be granted upon proper doc-
umentation.

(c) At any time after requesting a
hearing, the claimant can request a
change to a review of the written
record by making a written request to
the FAB. Once such a change is made,
no further opportunity for a hearing
will be provided.

§30.316 How does the FAB issue a
final decision on a claim?

(a) If the claimant does not file a
written statement that objects to the
recommended decision and/or requests
a hearing within the period of time al-
lotted in §30.310, or if the claimant
waives any objections to all or part of
the recommended decision, the FAB
may issue a final decision accepting
the recommendation of the district of-
fice, either in whole or in part (see
§§30.311, 30.312 and 30.314(b)).

(b) If the claimant objects to all or
part of the recommended decision, the
FAB reviewer will issue a final decision
on the claim after either the hearing or
the review of the written record, and
after completing such further develop-
ment of the case as he or she may deem
necessary.

(¢) Any recommended decision (or
part thereof) that is pending either a
hearing or a review of the written
record for more than one year from the
date the FAB received the written
statement that objected to the rec-
ommended decision and/or requested a
hearing shall be considered a final deci-
sion of the FAB on the one-year anni-
versary of such date. Any rec-
ommended decision described in §30.311
that is pending at the FAB for more
than one year from the date that the
period of time described in §30.310 ex-
pired shall be considered a final deci-
sion of the FAB on the one-year anni-
versary of such date.
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(d) The decision of the FAB, whether
issued pursuant to paragraph (a), (b) or
(c) of this section, shall be final upon
the date of issuance of such decision,
unless a timely request for reconsider-
ation under §30.319 has been filed.

(e) A copy of the final decision of the
FAB will be mailed to the claimant’s
last known address. However, if the
claimant has a designated representa-
tive before OWCP, the copy of the final
decision will be mailed to the rep-
resentative. Notification to either the
claimant or the representative will be
considered notification to both parties.

§30.317 Can the FAB request a further
response from the claimant or re-
mand a claim to the district office?

At any time before the issuance of its
final decision, the FAB may request
that the claimant submit additional
evidence or argument, or remand the
claim to the district office for further
development without issuing a final de-
cision, whether or not requested to do
so by the claimant.

§30.318 Can the FAB consider an ob-
jection to a determination by HHS
with respect to an employee’s dose
reconstruction?

(a) If the claimant objects to HHS’s
reconstruction of the radiation dose to
which the employee was exposed, the
FAB will evaluate the factual findings
upon which HHS based its dose recon-
struction. If these factual findings do
not appear to be supported by substan-
tial evidence, the claim will be re-
manded to the district office for refer-
ral to HHS for further consideration.

(b) The methodology used by HHS in
arriving at reasonable estimates of the
radiation doses received by an em-
ployee, established by regulations
issued by HHS at 42 CFR part 82, is
binding on the FAB. The FAB reviewer
may determine, however, that argu-
ments concerning the application of
that methodology should be considered
by HHS and may remand the case to
the district office for referral to HHS
for such consideration.

§30.319 May a claimant request recon-
sideration of a final decision of the
FAB?

(a) A claimant may request reconsid-
eration of a final decision of the FAB
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by filing a written request with the
FAB within 30 days from the date of
issuance of such decision. If a timely
request for reconsideration is made,
the decision in question will no longer
be considered ‘‘final’”’ under §30.316(d).

(b) For purposes of determining
whether the written request referred to
in paragraph (a) of this section has
been timely filed with the FAB, the re-
quest will be considered to be ‘“‘filed”
on the date that the claimant mails it
to the FAB, as determined by post-
mark, or on the date that such written
request is actually received by the
FAB, whichever is the earliest deter-
minable date.

(c) If the FAB grants the request for
reconsideration, it will consider the
written record of the claim again and
issue a new final decision on the claim.
A hearing is not available as part of
the reconsideration process. If the FAB
denies the request for reconsideration,
the decision in question shall be con-
sidered “‘final’’ on the date the request
is denied.

(d) A claimant may not seek judicial
review of a decision on his or her claim
under the EEOICPA until OWCP’s deci-
sion on the claim is final pursuant to
§30.316(d).

REOPENING CLAIMS

§30.320 Can a claim be reopened after
the FAB has issued a final decision?

(a) At any time after the FAB has
issued a final decision pursuant to
§30.316, and without regard to whether
new evidence or information is pre-
sented or obtained, the Director for En-
ergy Employees Occupational Illness
Compensation may reopen a claim and
return it to the district office for such
further development as may be nec-
essary, to be followed by a new rec-
ommended decision. The Director may
also vacate any other type of decision
issued by the FAB.

(b) At any time after the FAB has
issued a final decision pursuant to
§30.316, a claimant may file a written
request that the Director for Energy
Employees Occupational Illness Com-
pensation reopen his or her claim, pro-
vided that the claimant also submits
new evidence of either covered employ-
ment or exposure to radiation, beryl-
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lium or silica, or identifies either a
change in the probability of causation
guidelines, a change in the dose recon-
struction methods or an addition of a
class of employees to the Special Expo-
sure Cohort.

(1) If the Director concludes that the
evidence submitted or matter identi-
fied in support of the claimant’s re-
quest is material to the claim, the Di-
rector will reopen the claim and return
it to the district office for such further
development as may be necessary, to
be followed by a new recommended de-
cision.

(2) New evidence of a medical condi-
tion described in subpart C of these
regulations is not sufficient to support
a written request to reopen a claim for
such a condition under paragraph (b) of
this section.

(c) The decision whether or not to re-
open a claim under this section is sole-
ly within the discretion of the Director
for Energy Employees Occupational Il1-
ness Compensation and is not review-
able. If the Director reopens a claim
pursuant to paragraphs (a) or (b) of
this section, the resulting new rec-
ommended decision will be subject to
the adjudicatory process described in
this subpart. However, neither the dis-
trict office nor the FAB can consider
any objection concerning the Direc-
tor’s decision to reopen a claim under
this section.

Subpart E—Medical and Related
Benefits

MEDICAL TREATMENT AND RELATED
ISSUES

§30.400 What are the basic rules for
obtaining medical care?

(a) A covered employee who fits into
at least one of the compensable claim
categories is entitled to receive all
medical services, appliances or supplies
that a qualified physician prescribes or
recommends and that OWCP considers
necessary to treat his or her occupa-
tional illness, retroactive to the date
the employee filed a claim for benefits
under the EEOICPA (see §30.100(c)).
The employee need not be disabled to
receive such treatment. When a sur-
vivor receives payment, OWCP will pay
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for such treatment if the covered em-
ployee died before the claim was paid.
If there is any doubt as to whether a
specific service, appliance or supply is
necessary to treat the occupational ill-
ness, the employee should consult
OWCP prior to obtaining it.

(b) Any qualified physician or quali-
fied hospital may provide such serv-
ices, appliances and supplies. A quali-
fied provider of medical support serv-
ices may also furnish appropriate serv-
ices, appliances, and supplies. OWCP
may apply a test of cost-effectiveness
to appliances and supplies. With re-
spect to prescribed medications, OWCP
may require the use of generic equiva-
lents where they are available.

§30.401 What are the special rules for
the services of chiropractors?

(a) The services of chiropractors that
may be reimbursed by OWCP are lim-
ited to treatment to correct a spinal
subluxation. The costs of physical and
related laboratory tests performed by
or required by a chiropractor to diag-
nose such a subluxation are also pay-
able.

(b) A diagnosis of spinal subluxation
as demonstrated by X-ray to exist must
appear in the chiropractor’s report be-
fore OWCP can consider payment of a
chiropractor’s bill.

(c) A chiropractor may interpret his
or her x-rays to the same extent as any
other physician. To be given any
weight, the medical report must state
that x-rays support the finding of spi-
nal subluxation. OWCP will not nec-
essarily require submission of the x-
ray, or a report of the x-ray, but the re-
port must be available for submission
on request.

(d) A chiropractor may also provide
services in the nature of physical ther-
apy under the direction of a qualified
physician.

§30.402 What are the special rules for
the services of clinical psycholo-
gists?

A clinical psychologist may serve as
a physician within the scope of his or
her practice as defined by State law.
Therefore, a clinical psychologist may
not serve as a physician for conditions
that include a physical component un-
less the applicable State law allows
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clinical psychologists to treat physical
conditions. A clinical psychologist may
also perform testing, evaluation, and
other services under the direction of a
qualified physician.

§30.403 Will OWCP pay for the serv-
ices of an attendant?

OWCP will authorize payment for
personal care services under section
7384t of the Act, whether or not such
care includes medical services, so long
as the personal care services have been
determined to be medically necessary
and are provided by a home health
aide, licensed practical nurse, or simi-
larly trained individual.

§30.404 Will OWCP pay for transpor-
tation to obtain medical treatment?

(a) The employee is entitled to reim-
bursement of reasonable and necessary
expenses, including transportation
needed to obtain authorized medical
services, appliances or supplies. To de-
termine what is a reasonable distance
to travel, OWCP will consider the
availability of services, the employee’s
condition, and the means of transpor-
tation. Generally, a roundtrip distance
of up to 200 miles is considered a rea-
sonable distance to travel.

(b) If travel of more than 200 miles is
contemplated, or air transportation or
overnight accommodations will be
needed, the employee must submit a
written request to OWCP for prior ap-
proval with information describing the
circumstances and necessity for such
travel expenses. OWCP will approve the
request if it determines that the travel
expenses are reasonable and necessary.
Requests for travel expenses that are
often approved include those resulting
from referrals to a specialist for fur-
ther medical treatment, and those in-
volving air transportation of an em-
ployee who lives in a remote geo-
graphical area with limited local med-
ical services.

(c) The standard form designated for
medical travel refund requests is Form
OWCP-957 and should be used to seek
reimbursement under this section. This
form can be obtained from OWCP.
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§30.405 After selecting a treating phy-
sician, may an employee choose to
be treated by another physician in-
stead?

(a) OWCP will provide the employee
with an opportunity to designate a
treating physician when it accepts the
claim. When the physician originally
selected to provide treatment for an
occupational illness refers the em-
ployee to a specialist for further med-
ical care, the employee need not con-
sult OWCP for approval. In all other in-
stances, however, the employee must
submit a written request to OWCP with
his or her reasons for desiring a change
of physician.

(b) OWCP will approve the request if
it determines that the reasons sub-
mitted are sufficient. Requests that are
often approved include those for trans-
fer of care from a general practitioner
to a physician who specializes in treat-
ing the occupational illnesses covered
by the EEOICPA, or the need for a new
physician when an employee has
moved.

§30.406 Are there any exceptions to
these procedures for obtaining
medical care?

In cases involving emergencies or un-
usual circumstances, OWCP may au-
thorize treatment in a manner other
than as stated in this subpart.

DIRECTED MEDICAL EXAMINATIONS

§30.410 Can OWCP require an em-
ployee to be examined by another
physician?

(a) OWCP sometimes needs a second
opinion from a medical specialist. The
employee must submit to examination
by a qualified physician as often and at
such times and places as OWCP con-
siders reasonably necessary. Also,
OWCP may send a case file for second
opinion review where an actual exam-
ination is not needed, or where the em-
ployee is deceased.

(b) If the initial examination is dis-
rupted by someone accompanying the
employee, OWCP will schedule another
examination with a different qualified
physician. The employee will not be en-
titled to have anyone else present at
the subsequent examination unless
OWCP decides that exceptional cir-
cumstances exist. For example, where

§30.412

a hearing-impaired employee needs an
interpreter, the presence of an inter-
preter would be allowed.

§30.411 What happens if the opinion of
the physician selected by OWCP dif-
fers from the opinion of the physi-
cian selected by the employee?

(a) If one medical opinion holds more
probative value, OWCP will base its de-
termination of entitlement on that
medical conclusion. A difference in
medical opinion sufficient to be consid-
ered a conflict occurs when two reports
of virtually equal weight and rationale
reach opposing conclusions.

(b) If a conflict exists between the
medical opinion of the employee’s phy-
sician and the medical opinion of ei-
ther a second opinion physician or an
OWCP medical adviser or consultant,
OWCP shall appoint a third physician
to make an examination. This is called
a referee examination. OWCP will se-
lect a physician who is qualified in the
appropriate specialty and who has had
no prior connection with the case.
Also, a case file may be sent for referee
medical review where there is no need
for an actual examination, or where
the employee is deceased.

(c) If the initial referee examination
is disrupted by someone accompanying
the employee, OWCP will schedule an-
other examination with a different
qualified physician. The employee will
not be entitled to have anyone else
present at the subsequent referee ex-
amination unless OWCP decides that
exceptional circumstances exist. For
example, where a hearing-impaired em-
ployee needs an interpreter, the pres-
ence of an interpreter would be al-
lowed.

§30.412 Who pays for second opinion
and referee examinations?

OWCP will pay second opinion and
referee medical specialists directly.
OWCP will also reimburse the em-
ployee all necessary and reasonable ex-
penses incident to such an examina-
tion, including transportation costs
and actual wages lost for the time
needed to submit to an examination re-
quired by OWCP.
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MEDICAL REPORTS

§30.415 What are the requirements for
medical reports?

In general, medical reports from the
employee’s attending physician should
include the following:

(a) Dates of examination and treat-
ment;

(b) History given by the employee;

(c) Physical findings;

(d) Results of diagnostic tests;

(e) Diagnosis;

(f) Course of treatment;

(9) A description of any other condi-
tions found due to the claimed occupa-
tional illness;

(h) The treatment given or rec-
ommended for the claimed occupa-
tional illness; and

(i) All other material findings.

§30.416 How and when should medical
reports be submitted?

(a) The initial medical report (and
any subsequent reports) should be
made in narrative form on the physi-
cian’s letterhead stationery. The physi-
cian should use the EE-7 as a guide for
the preparation of his or her initial
medical report. The report should bear
the physician’s signature or signature
stamp. OWCP may require an original
signature on the report.

(b) The report shall be submitted di-
rectly to OWCP as soon as possible
after medical examination or treat-
ment is received, either by the em-
ployee or the physician.

§30.417 What additional medical infor-
mation may OWCP require to sup-
port continuing payment of bene-
fits?

In all cases requiring hospital treat-
ment or prolonged care, OWCP will re-
quest detailed narrative reports from
the attending physician at periodic in-
tervals. The physician will be asked to
describe continuing medical treatment
for the occupational illness accepted
by OWCP, a prognosis, and the physi-
cian’s opinion as to the continuing
causal relationship between the need
for additional treatment and the cov-
ered occupational illness.
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MEDICAL BILLS

§30.420 How are medical bills sub-
mitted?

Usually, medical providers submit
bills directly for processing. The rules
for submitting and processing bills are
stated in subpart H of this part. An em-
ployee claiming reimbursement of
medical expenses should submit an
itemized bill as described in §30.702.

§30.421 What are the time frames for
submitting bills?

To be considered for payment, bills
must be submitted by the end of the
calendar year after the year when the
expense was incurred, or by the end of
the calendar year after the year when
OWCP first accepted the claim as com-
pensable, whichever is later.

§30.422 If OWCP reimburses an em-
ployee only partially for a medical
expense, must the provider refund
the balance of the amount paid to
the employee?

(a) The OWCP fee schedule sets max-
imum limits on the amounts payable
for many services. The employee may
be only partially reimbursed for med-
ical expenses because the amount he or
she paid to the medical provider for a
service exceeds the maximum allow-
able charge set by the OWCP fee sched-
ule.

(b) If this happens, OWCP shall ad-
vise the employee of the maximum al-
lowable charge for the service in ques-
tion and of his or her responsibility to
ask the provider to refund to the em-
ployee, or credit to the employee’s ac-
count, the amount he or she paid that
exceeds the maximum allowable
charge. The provider may request re-
consideration of the fee determination
as set forth in §30.712.

(c) If the provider does not refund to
the employee or credit to his or her ac-
count the amount of money paid in ex-
cess of the charge that OWCP allows,
the employee should submit docu-
mentation of the attempt to obtain
such refund or credit to OWCP. OWCP
may authorize reasonable reimburse-
ment to the employee after reviewing
the facts and circumstances of the
case.
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Subpart F—Survivors; Payments
and Offsets; Overpayments

SURVIVORS

§30.500 What special statutory defini-
tions apply to survivors under the
EEOICPA?

For the purposes of paying compensa-
tion to survivors, EEOICPA applies the
following definitions:

(a) Surviving spouse means the wife or
husband of a deceased covered em-
ployee who was married to that indi-
vidual for at least one year imme-
diately before the death of that indi-
vidual.

(b) Child or children includes a recog-
nized natural child of a deceased cov-
ered employee, a stepchild who lived
with that individual in a regular par-
ent-child relationship, and an adopted
child of that individual.

(c) Parent includes fathers and moth-
ers of a deceased covered employee
through adoption.

(d) Grandchild means a child of a
child of a deceased covered employee.

(e) Grandparent means a parent of a
parent of a deceased covered employee.

§30.501 What order of precedence will
OWCP use to determine which sur-
vivors are entitled to receive com-
pensation under the EEOICPA?

If OWCP determines that a survivor
or survivors are entitled to receive
compensation under the EEOICPA be-
cause a covered employee who would
otherwise have been entitled to bene-
fits is deceased, that compensation will
be disbursed as follows, subject to the
qualifications set forth in §30.5(ee)(2) of
these regulations:

(a) If there is a surviving spouse, the
compensation shall be paid to that in-
dividual.

(b) If there is no surviving spouse,
the compensation shall be paid in equal
shares to all children of the deceased
covered employee.

(c) If there is no surviving spouse and
no children, the compensation shall be
paid in equal shares to the parents of
the deceased covered employee.

(d) If there is no surviving spouse, no
children and no parents, the compensa-
tion shall be paid in equal shares to all
grandchildren of the deceased covered
employee.

§30.505

(e) If there is no surviving spouse, no

children, no parents and no grand-
children, the compensation shall be
paid in equal shares to the grand-

parents of the deceased covered em-
ployee.

(f) Notwithstanding the other para-
graphs of this section, if there is a sur-
viving spouse and at least one child of
the deceased covered employee who is a
minor at the time of payment and who
is not a recognized natural child or
adopted child of such surviving spouse,
half of the compensation shall be paid
to the surviving spouse, and the other
half of the compensation shall be paid
in equal shares to each child of the de-
ceased covered employee who is a
minor at the time of payment.

§30.502 When is entitlement for sur-
vivors determined for purposes of
the EEOICPA?

Entitlement to any lump-sum pay-
ment for survivors under the EEOICPA
will be determined as of the time
OWCP makes such a payment.

PAYMENT OF CLAIMS AND OFFSET FOR
CERTAIN PAYMENTS

§30.505 What procedures will OWCP
follow before it pays any compensa-
tion?

(a) In cases involving the approval of
a claim, OWCP shall take all necessary
steps to determine the amount of any
offset of EEOICPA benefits, and to
verify the identity of the covered em-
ployee or the eligible surviving bene-
ficiary or beneficiaries. To perform
these tasks, OWCP may conduct any
investigation, require any claimant to
provide or execute any affidavit, record
or document, or authorize the release
of any information as OWCP deems
necessary to ensure that the compensa-
tion payment is made in the correct
amount and to the correct person or
persons. OWCP shall also require every
claimant to execute and provide any
necessary affidavit described in §30.620
of these regulations. Should a claimant
fail or refuse to execute an affidavit or
release of information, or fail or refuse
to provide a requested record or docu-
ment or to provide access to informa-
tion, such failure or refusal may be
deemed to be a rejection of the pay-
ment, unless the claimant does not
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have and cannot obtain the legal au-
thority to provide, release, or author-
ize access to the required information,
records, or documents.

(b) To determine the amount of any
offset, OWCP shall require the covered
employee or each eligible surviving
beneficiary filing a claim under this
part to execute and provide an affidavit
(or declaration made under oath on
Form EE-1 or EE-2) reporting the
amount of any payment made pursuant
to a final judgment or settlement in
litigation (other than litigation for
workers’ compensation) seeking dam-
ages for any occupational illnesses cov-
ered by the EEOICPA. Even if someone
other than the covered employee re-
ceives a payment pursuant to a final
judgment or settlement in litigation
seeking damages for any occupational
illness covered by the EEOICPA (e.g.,
the surviving spouse of a deceased cov-
ered employee), the receipt of any such
payment must be reported since it con-
stitutes a payment solely for an occu-
pational illness covered by the
EEOICPA.

(1) For the purposes of this paragraph
only, “litigation seeking damages’ re-
fers to any request or demand for
money by the covered employee, or by
another individual if the covered em-
ployee is deceased, made or sought in a
civil action or in anticipation of the
filing of a civil action, solely for any
occupational illness covered by the
EEOICPA. This term does not also in-
clude any request or demand for money
made or sought pursuant to a life in-
surance or health insurance contract,
or any request or demand for money
made or sought by an individual other
than the covered employee in that indi-
vidual’s own right (e.g., a spouse’s
claim for loss of consortium), or any
request or demand for money made or
sought by the covered employee or the
estate of a deceased covered employee
not for any occupational illness cov-
ered by the EEOICPA (e.g., a covered
employee’s claim for damage to real or
personal property).

(2) If a payment has been made pur-
suant to a final judgment or settle-
ment in litigation seeking damages,
OWCP shall subtract a portion of the
dollar amount of such payment from
the benefit payments to be made under
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the EEOICPA. OWCP will calculate the
amount to be subtracted from the ben-
efit payments in the following manner:

(i) OWCP will first determine the
value of the payment made pursuant to
either a final judgment or settlement
in litigation seeking damages by add-
ing the dollar amount of any monetary
damages (other than contingent
awards) and any medical expenses for
treatment provided on or after the date
the covered employee filed a claim for
EEOICPA benefits that were paid for
under the final judgment or settle-
ment. In the event that these pay-
ments include a ‘‘structured” settle-
ment (where a party makes an initial
cash payment and also arranges, usu-
ally through the purchase of an annu-
ity, for payments in the future), OWCP
will usually accept the cost of the an-
nuity to the purchaser as the dollar
amount of the right to receive the fu-
ture payments.

(ii) OWCP will then make certain de-
ductions from the above dollar amount
to arrive at the dollar amount to be
subtracted from any unpaid EEOICPA
benefits. Allowable deductions consist
of attorney’s fees OWCP deems reason-
able, and itemized costs of suit (out-of-
pocket expenditures not part of the
normal overhead of a law firm’s oper-
ation like filing fees, travel expenses,
witness fees, and court reporter costs
for transcripts) provided that adequate
supporting documentation is submitted
to OWCP.

(iii) The EEOICPA benefits that will
be reduced will consist of any unpaid
lump-sum payments and medical bene-
fits payable in the future. In those
cases where it has not yet paid
EEOICPA benefits, OWCP will reduce
such benefits on a dollar-for-dollar
basis, beginning with the lump-sum
payment first. If the amount to be sub-
tracted exceeds the Ilump-sum pay-
ment, OWCP will reduce ongoing
EEOICPA medical benefits payable in
the future by the amount of any re-
maining surplus. This means that
OWCP will apply the amount it would
otherwise pay to reimburse the covered
employee for any ongoing EEOICPA
medical treatment to the remaining
surplus until it is absorbed. In addition
to this reduction of ongoing EEOICPA
medical benefits, OWCP will not be the
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first payer for any medical expenses
that are the responsibility of another
party (who will instead be the first
payer) as part of a final judgment or
settlement in litigation seeking dam-
ages.

(3) The above reduction of EEOICPA
benefits will not occur if an EEOICPA
claimant has had his or her award
under section 5 of the RECA reduced by
the full amount of a payment made
pursuant to a final judgment or settle-
ment in litigation seeking damages. In
that case, OWCP will not reduce
EEOICPA benefits by the same amount
(but will reduce EEOICPA benefits by
the amount of any surplus final judg-
ment or settlement payment that re-
mains).

(c) Except as provided in §30.506(b) of
these regulations, when OWCP has
verified the identity of every claimant
who is entitled to the compensation
payment, or to a share of the com-
pensation payment, and has deter-
mined the correct amount of the pay-
ment or the share of the payment,
OWCP shall notify every claimant, or
every person with power of attorney
for a claimant, and require such person
or persons to sign a Form EE-20 indi-
cating acceptance of the payment.
Such form shall be signed and returned
to OWCP within sixty days of the date
of the form or within such greater pe-
riod as may be allowed by OWCP. Fail-
ure to sign and return the form within
the required time may be deemed to be
a rejection of the payment. Signing
and returning the form within the re-
quired time shall constitute accept-
ance of the payment, unless the indi-
vidual who has signed the form dies
prior to receiving the payment, in
which case the person who then re-
ceives the payment shall return it to
OWCP for redetermination of the cor-
rect disbursement of the payment. No
payment shall be made until OWCP has
made a determination concerning the
survivors related to a respective claim
for benefits.

§30.506 To whom and in what manner
will OWCP pay compensation?

(a) Except with respect to claims re-
lated to beryllium sensitivity, payment
shall be made to the covered employee,
or to the person with power of attorney

§30.508

for the covered employee, unless the
covered employee is deceased at the
time of the payment. In all cases in-
volving a deceased covered employee,
payment shall be made to the eligible
surviving beneficiary or beneficiaries,
or to every person with power of attor-
ney for an eligible surviving bene-
ficiary, in accordance with the terms
and conditions specified in sections
7384s(e) and 7384u(e) of the EEOICPA.

(b) Compensation for any consequen-
tial illness or disease is limited to pay-
ment of medical benefits for that ill-
ness or disease.

(c) Rejected compensation payments,
or shares of compensation payments,
shall not be distributed to other eligi-
ble surviving beneficiaries, but shall be
returned to the Fund.

(d) No covered employee may receive
more than one lump-sum payment
under these regulations for any occupa-
tional illnesses he or she contracted.
However, any individual, including a
covered employee who has received a
lump-sum payment for his or her own
occupational illness, may receive one
lump-sum payment for each deceased
covered employee for whom he or she
qualifies as an eligible surviving bene-
ficiary.

§30.507 What compensation will be
provided to covered employees who
only establish beryllium sensitivity?

The establishment of beryllium sen-
sitivity does not entitle a covered em-
ployee, or the eligible surviving bene-
ficiary or beneficiaries of a deceased
covered employee, to any lump-sum
payment provided for wunder the
EEOICPA. Instead, a covered employee
whose sole occupational illness is be-
ryllium sensitivity shall receive beryl-
lium sensitivity monitoring, as well as
medical benefits for the treatment of
this occupational illness in accordance
with §30.400 of these regulations.

§30.508 What is beryllium sensitivity
monitoring?

Beryllium sensitivity monitoring
shall consist of medical examinations
to confirm and monitor the extent and
nature of a covered employee’s beryl-
lium sensitivity. Monitoring shall also
include regular medical examinations,
with diagnostic testing, to determine if
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the covered employee has established
chronic beryllium disease.

OVERPAYMENTS

§30.510 How does OWCP notify an in-
dividual of a payment made on a
claim?

(a) In addition to providing narrative
descriptions to recipients of benefits
paid or payable, OWCP includes on
each check a clear indication of the
reason the payment is being made. For
payments sent by electronic funds
transfer, a notification of the date and
amount of payment appears on the
statement from the recipient’s finan-
cial institution.

(b) By these means, OWCP puts the
recipient on notice that a payment was
made and the amount of the payment.
If the amount received differs from the
amount indicated on the written notice
or bank statement, the recipient is re-
sponsible for notifying OWCP of the
difference. Absent affirmative evidence
to the contrary, the beneficiary will be
presumed to have received the notice
of payment, whether mailed or trans-
mitted electronically.

§30.511 What is an “overpayment” for
purposes of the EEOICPA?

An ‘“‘overpayment’ is any amount of
compensation paid under sections 7384s
or 7384u of the EEOICPA to a recipient
that constitutes:

(a) Payment where no amount is pay-
able under this part; or

(b) Payment in excess of the correct
amount determined by OWCP.

§30.512 How does OWCP determine
that a beneficiary owes a debt as
the result of the creation of an
overpayment?

OWCP will notify the beneficiary of
the existence and amount of any over-
payment, and request the beneficiary
to voluntarily return the overpaid
amount or provide OWCP with evidence
and/or argument contesting the exist-
ence or amount of an overpayment.
Within 30 days of the issuance of such
notification, a beneficiary who believes
that OWCP made a mistake in deter-
mining the fact or amount of an over-
payment may submit written com-
ments and documentation in support of
his or her position contesting the exist-

20 CFR Ch. | (4-1-04 Edition)

ence or amount of such overpayment to
OWCP. After considering any written
documentation or argument submitted
to OWCP within the 30-day period,
OWCP will issue a determination on
the question of whether a debt is owed
to OWCP. If OWCP determines that a
debt is owed by the beneficiary, it will
forward a copy of that determination
to the beneficiary and advise him or
her that unless the debt is voluntarily
repaid it will pursue collection of the
overpayment through DOL’s debt col-
lection procedures found at 29 CFR
part 20.

§30.513 How are overpayments col-
lected?

The overpaid individual shall refund
to OWCP the amount of the overpay-
ment as soon as possible. The overpay-
ment is subject to the provisions of the
Federal Claims Collection Act of 1966,
as amended (31 U.S.C. 3701 et seq.), and
may be reported to the Internal Rev-
enue Service as income. If the indi-
vidual fails to make such refund,
OWCP may recover the same through
any available means, including offset
of salary, annuity benefits, or other
Federal payments, including tax re-
funds as authorized by the Tax Refund
Offset Program, or referral of the debt
to a collection agency or to the Depart-
ment of Justice.

Subpart G—Special Provisions
REPRESENTATION

§30.600 May a claimant designate a
representative?

(@) The claims process under this
part is informal, and OWCP acts as an
impartial evaluator of the evidence. A
claimant need not be represented to
file a claim or receive a payment. Nev-
ertheless, a claimant may appoint one
individual to represent his or her inter-
ests, but the appointment must be in
writing.

(b) There can be only one representa-
tive at any one time, so after one rep-
resentative has been properly ap-
pointed, OWCP will not recognize an-
other individual as a representative
until the claimant withdraws the au-
thorization of the first individual. In
addition, OWCP will recognize only
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certain individuals
§30.601).

(c) A properly appointed representa-
tive who is recognized by OWCP may
make a request or give direction to
OWCP regarding the claims process, in-
cluding a hearing. This authority in-
cludes presenting or eliciting evidence,
making arguments on facts or the law,
and obtaining information from the
case file, to the same extent as the
claimant.

(1) Any notice requirement contained
in this part or the EEOICPA is fully
satisfied if served on the representa-
tive, and has the same force and effect
as if sent to the claimant.

(2) A representative does not have au-
thority to sign the Form EE-20, de-
scribed in 8§30.505(c) of these regula-
tions, which indicates acceptance of a
compensation payment.

types of (see

§30.601 Who may serve as a represent-
ative?

A claimant may authorize any indi-
vidual to represent him or her in re-
gard to a claim under the EEOICPA,
unless that individual’s service as a
representative would violate any appli-
cable provision of law (such as 18
U.S.C. 205 and 208). A federal employee
may act as a representative only:

(@) On behalf of immediate family
members, defined as a spouse, children,
parents, and siblings of the representa-
tive, provided no fee or gratuity is
charged; or

(b) While acting as a union represent-
ative, defined as any officially sanc-
tioned union official, and no fee or gra-
tuity is charged.

§30.602 Who is responsible for paying
the representative’s fee?

A representative may charge the
claimant a fee for services and for costs
associated with the representation be-
fore OWCP. The claimant is solely re-
sponsible for paying the fee and other
costs. OWCP will not reimburse the
claimant, nor is it in any way liable for
the amount of the fee and costs.

§30.603 Are there any limitations on
what the representative may charge
the claimant for his or her services?

(a) Notwithstanding any contract,
the representative may not receive, for

§30.606

services rendered in connection with
the claim, more than the percentages
of the lump-sum payment made to the
claimant set out in paragraph (b) of
this section.

(b) The percentages referred to in
paragraph (a) of this section are:

(1) 2 percent for the filing of an ini-
tial claim with OWCP; plus

(2) 10 percent with respect to objec-
tions to a recommended decision deny-
ing payment of lump-sum compensa-
tion.

(c) Any representative who violates
this section shall be fined not more
than $5,000.

(d) The fee limitations described in
this section shall not apply with

respect to representative services
that are not rendered in connection
with a claim pending before OWCP.

THIRD PARTY LIABILITY

§30.605 What rights does the United
States have upon payment of com-
pensation under the EEOICPA?

If an illness for which compensation
is payable under the EEOICPA is
caused, wholly or partially, by some-
one other than a federal employee act-
ing within the scope of his or her em-
ployment, a DOE contractor or subcon-
tractor, a beryllium vendor or atomic
weapons employer, the United States is
subrogated for the full amount of any
payment of compensation under the
EEOICPA to any right or claim that
the individual to whom the payment
was made may have against any person
or entity on account of such illness.

§30.606 Under what circumstances
must a recovery of money or other
property in connection with an ill-
ness for which benefits are payable
under the EEOICPA be reported to
owcCp?

Any person who has filed an
EEOICPA claim that has been accepted
by OWCP (whether or not compensa-
tion has been paid), or who has re-
ceived EEOICPA benefits in connection
with a claim filed by another, is re-
quired to notify OWCP of the receipt of
money or other property as a result of
a settlement or judgment in connec-
tion with the circumstances of that
claim.
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§30.607 How is a structured settle-
ment (that is, a settlement pro-
viding for receipt of funds over a
specified period of time) treated for
purposes of reporting the recovery?

In this situation, the recovery to be
reported is the present value of the
right to receive all of the payments in-
cluded in the structured settlement, al-
located in the case of multiple recipi-
ents in the same manner as single pay-
ment recoveries.

§30.608 How does the United States
calculate the amount to which it is
subrogated?

The subrogated amount of a specific
claim consists of the total money paid
by OWCP from the Energy Employees
Occupational Illness Compensation
Fund with respect to that claim to or
on behalf of an employee or eligible
surviving beneficiary, less charges for
any medical file review (i.e., the physi-
cian does not examine the employee)
done at the request of OWCP. Charges
for medical examinations also may be
subtracted if the employee or eligible
surviving beneficiary establishes that
the examinations were required to be
made available to the employee under
a statute other than the EEOICPA.

§30.609 Is a settlement or judgment
received as a result of allegations of
medical malpractice in treating an
illness covered by the EEOICPA a
recovery that must be reported to
owCP?

Since an injury caused by medical
malpractice in treating an illness cov-
ered by the EEOICPA is also covered
under the EEOICPA, any recovery in a
suit alleging such an injury is treated
as a recovery that must be reported to
OWCP.

§30.610 Are payments to an employee
or eligible surviving beneficiary as
a result of an insurance policy
which the employee or eligible sur-
viving beneficiary has purchased a
recovery that must be reported to
owCP?

Since payments received by an em-
ployee or eligible surviving beneficiary
pursuant to an insurance policy pur-
chased by someone other than a liable
third party are not payments in satis-
faction of liability for causing an ill-
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ness covered by the Act, they are not
considered a recovery that must be re-
ported to OWCP.

§30.611 If a settlement or judgment is
received for more than one medical
condition, can the amount paid on a
single EEOICPA claim be attributed
to different conditions for purposes
of calculating the amount to which
the United States is subrogated?

(a) All medical conditions accepted
by OWCP in connection with a single
claim are treated as the same illness
for the purpose of computing the
amount which the United States is en-
titled to offset in connection with the
receipt of a recovery from a third
party, except that an injury caused by
medical malpractice in treating an ill-
ness covered under the EEOICPA will
be treated as a separate injury.

(b) If an illness covered under the
EEOICPA is caused under cir-
cumstances creating a legal liability in
more than one person, other than the
United States, a DOE contractor or
subcontractor, a beryllium vendor or
an atomic weapons employer, to pay
damages, OWCP will determine wheth-
er recoveries received from one or more
third parties should be attributed to
separate conditions for which com-
pensation is payable in connection
with a single EEOICPA claim. If such
an attribution is both practicable and
equitable, as determined by OWCP, in
its discretion, the conditions will be
treated as separate injuries for pur-
poses of calculating the amount to
which the United States is subrogated.

EFFECT OF TORT SUITS AGAINST BERYL-
LIUM VENDORS AND ATOMIC WEAPONS
EMPLOYERS

§30.615 What type of tort suits filed
against beryllium vendors or atom-
ic weapons employers may dis-
qualify certain claimants from re-
ceiving benefits under EEOICPA?

Section 7385d of the EEOICPA pro-
vides that a tort suit (other than an ad-
ministrative or judicial proceeding for
workers’ compensation) solely for inju-
ries arising out of an exposure to beryl-
lium or radiation covered by the
EEOICPA, filed against a beryllium
vendor or an atomic weapons employer,
by a covered employee, or an eligible
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surviving beneficiary or beneficiaries
of a deceased covered employee with-
out an independent cause of action,
will disqualify that individual or indi-
viduals from receiving benefits under
the EEOICPA unless the suit is termi-
nated in accordance with the require-
ments of §§30.616 through 30.619 of these
regulations.

§30.616 What happens if this type of
tort suit was filed prior to October
30, 2000?

(a) If a tort suit described in §30.615
was filed prior to October 30, 2000, the
claimant or claimants will not be dis-
qualified from receiving any EEOICPA
benefits to which they may be found
entitled if the tort suit was terminated
in any manner prior to December 28,
2001.

(b) If a tort suit described in §30.615
was filed prior to October 30, 2000 and
was pending as of December 28, 2001,
the claimant or claimants will be dis-
qualified from receiving any EEOICPA
benefits unless they dismiss the tort
suit prior to December 31, 2003.

§30.617 What happens if this type of
tort suit was filed during the period
from October 30, 2000 through De-
cember 28, 2001?

(a) If a tort suit described in §30.615
was filed during the period from Octo-
ber 30, 2000 through December 28, 2001,
the claimant or claimants will be dis-
qualified from receiving any EEOICPA
benefits unless they dismiss the tort
suit on or before the last permissible
date described in paragraph (b) of this
section.

(b) The last permissible date is the
later of:

(1) April 30, 2003; or

(2) The date that is 30 months after
the date the claimant or claimants
first became aware that an illness of
the covered employee may be con-
nected to his or her exposure to beryl-
lium or radiation covered by the
EEOICPA. For purposes of determining
when this 30-month period begins, ‘“‘the
date the claimant or claimants first be-
came aware’’ will be deemed to be the
date they received either a recon-
structed dose from HHS, or a diagnosis
of a covered beryllium illness, as appli-
cable.

§30.619

§30.618 What happens if this type of
tort suit is filed after December 28,
2001?

(a) If a tort suit described in §30.615
is filed after December 28, 2001, the
claimant or claimants will be disquali-
fied from receiving any EEOICPA bene-
fits if a final court decision is entered
against them.

(b) If a tort suit described in §30.615
is filed after December 28, 2001 and a
final court decision has not yet been
entered against the claimant or claim-
ants, they will also be disqualified
from receiving any EEOICPA benefits
unless they dismiss the tort suit on or
before the last permissible date de-
scribed in paragraph (c) of this section.

(c) The last permissible date is the
later of:

(1) April 30, 2003; or

(2) The date that is 30 months after
the date the claimant or claimants
first became aware that an illness of
the covered employee may be con-
nected to his or her exposure to beryl-
lium or radiation covered by the
EEOICPA. For purposes of determining
when this 30-month period begins, ‘“‘the
date the claimant or claimants first be-
came aware’’ will be deemed to be the
date they received either a recon-
structed dose from HHS, or a diagnosis
of a covered beryllium illness, as appli-
cable.

§30.619 Do all the parties to this type
of tort suit have to take these ac-
tions?

The type of tort suits described in
§30.615 may be filed by more than one
individual, each with a different cause
of action. For example, a tort suit may
be filed against a beryllium vendor by
both a covered employee and his or her
spouse, with the covered employee fil-
ing for chronic beryllium disease and
the spouse filing for loss of consortium
due to the covered employee’s exposure
to Dberyllium. However, since the
spouse of a living covered employee
could not be an eligible surviving bene-
ficiary under the EEOICPA, the spouse
would not have to comply with the ter-
mination requirements of §§30.616
through 30.618. A similar result would
occur if a tort suit were filed by both
the spouse of a deceased covered em-
ployee and other family members (such
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as children of the deceased covered em-
ployee). In this case, the spouse would
be the only eligible surviving bene-
ficiary of the deceased covered em-
ployee under the EEOICPA because the
other family members could not be eli-
gible for benefits while he or she was
alive. As a result, the spouse would be
the only party to the tort suit who
would have to comply with the termi-
nation requirements of §§30.616 through
30.618.

§30.620 How will OWCP ascertain
whether a claimant filed this type
of tort suit and if he or she has
been disqualified from receiving
any benefits under the EEOICPA?

Prior to authorizing payment on a
claim, OWCP will require each claim-
ant to execute and provide an affidavit
stating if he or she filed a tort suit
(other than an administrative or judi-
cial proceeding for workers’ compensa-
tion) against either a beryllium vendor
or an atomic weapons employer, solely
for injuries arising out of an exposure
to beryllium or radiation covered by
the EEOICPA, and if so, the current
status of such tort suit. OWCP may
also require the submission of any sup-
porting evidence necessary to confirm
the particulars of any affidavit pro-
vided under this section.

Subpart H—Information for
Medical Providers

MEDICAL RECORDS AND BILLS

§30.700 What kinds of medical records
must providers keep?

Federal government medical officers,
private physicians and hospitals are re-
quired to keep records of all cases
treated by them under the EEOICPA so
they can supply OWCP with a history
of the claimed occupational illness, a
description of the nature and extent of
the claimed occupational illness, the
results of any diagnostic studies per-
formed, and the nature of the treat-
ment rendered.

§30.701 How are medical bills to be
submitted?

(a) All charges for medical and sur-
gical treatment, appliances or supplies
furnished to employees, except for
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treatment and supplies provided by
nursing homes, shall be supported by
medical evidence as provided in §30.700.
The physician or provider shall itemize
the charges on Form OWCP-1500 or
CMS-1500 (for professional charges),
Form OWCP-92 or UB-92 (for hos-
pitals), Form 79-1A (for pharmacies), or
other form as warranted, and submit
the form promptly for processing.

(b) The provider shall identify each
service performed using the Physi-
cian’s Current Procedural Terminology
(CPT) code, the Centers for Medicare
and Medicaid Services Common Proce-
dure Coding System (CCPCS) code, the
National Drug Code (NDC), or the Rev-
enue Center Code (RCC), with a brief
narrative description. Where no code is
applicable, a detailed description of
services performed should be provided.

(c) The provider shall also state each
diagnosed condition and furnish the
corresponding diagnostic code using
the “International Classification of
Disease, 9th Edition, Clinical Modifica-
tion” (ICD-9-CM), or as revised. A sep-
arate bill shall be submitted when the
employee is discharged from treatment
or monthly, if treatment for the occu-
pational illness is necessary for more
than 30 days.

(1)(i) Hospitals shall submit charges
for medical and surgical treatment or
supplies promptly on Form OWCP-92 or
UB-92. The provider shall identify each

outpatient radiology service, out-
patient pathology service and physical
therapy service performed, using

CCPCS/CPT codes with a brief nar-
rative description. The charge for each
individual service, or the total charge
for all identical services, should also
appear on the form.

(ii) Other outpatient hospital serv-
ices for which CCPCS/CPT codes exist
shall also be coded individually using
the coding scheme noted in this sec-
tion. Services for which there are no
CCPCS/CPT codes available can be pre-
sented using the RCCs described in the
“National Uniform Billing Data Ele-
ments Specifications,” current edition.
The provider shall also furnish the di-
agnostic code using the ICD-9-CM. If
the outpatient hospital services in-
clude surgical and/or invasive proce-
dures, the provider shall code each pro-
cedure using the proper CCPCS/CPT
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codes and furnishing the corresponding
diagnostic codes using the ICD-9-CM.

(2) Pharmacies shall itemize charges
for prescription medications, appli-
ances, or supplies on Form 79-1A and
submit them promptly for processing.
Bills for prescription medications must
include the NDC assigned to the prod-
uct, the generic or trade name of the
drug provided, the prescription num-
ber, the quantity provided, and the
date the prescription was filled.

(3) Nursing homes shall itemize
charges for appliances, supplies or serv-
ices on the provider’s billhead sta-
tionery and submit them promptly for
processing.

(d) By submitting a bill and/or ac-
cepting payment, the provider signifies
that the service for which reimburse-
ment is sought was performed as de-
scribed and was necessary. In addition,
the provider thereby agrees to comply
with all regulations set forth in this
subpart concerning the rendering of
treatment and/or the process for seek-
ing reimbursement for medical serv-
ices, including the limitation imposed
on the amount to be paid for such serv-
ices.

(e) In summary, bills submitted by
providers must: be itemized on Form
OWCP-1500 or CMS-1500 (for physi-
cians), Form OWCP-92 or UB-92 (for
hospitals), or Form 79-1A (for phar-
macies); contain the signature or sig-
nature stamp of the provider; and iden-
tify the procedures using CCPCS/CPT
codes, RCCs, or NDCs. Otherwise, the
bill may be returned to the provider for
correction and resubmission.

§30.702 How should an employee pre-
pare and submit requests for reim-
bursement for medical expenses,
transportation costs, loss of wages,
and incidental expenses?

(a) If an employee has paid bills for
medical, surgical or other services,
supplies or appliances due to an occu-
pational illness, he or she may submit
an itemized bill on Form OWCP-1500 or
CMS-1500, together with a medical re-
port as provided in §30.700, for consid-
eration.

(1) The provider of such service shall
state each diagnosed condition and fur-
nish the applicable ICD-9-CM code and
identify each service performed using
the applicable CCPCS/CPT code, with a

§30.702

brief narrative description of the serv-
ice performed, or, where no code is ap-
plicable, a detailed description of that
service.

(2) The bill must be accompanied by
evidence that the provider received
payment for the service from the em-
ployee and a statement of the amount
paid. Acceptable evidence that pay-
ment was received includes, but is not
limited to, a signed statement by the
provider, a mechanical stamp or other
device showing receipt of payment, a
copy of the employee’s canceled check
(both front and back) or a copy of the
employee’s credit card receipt.

(b) If a hospital, pharmacy or nursing
home provided services, the employee
should submit the bill in accordance
with the provisions of §30.701(a). Any
request for reimbursement must be ac-
companied by evidence, as described in
paragraph (a) of this section, that the
provider received payment for the serv-
ice from the employee and a statement
of the amount paid.

(c) The requirements of paragraphs
(a) and (b) of this section may be
waived if extensive delays in the filing
or the adjudication of a claim make it
unusually difficult for the employee to
obtain the required information.

(d) Copies of bills submitted for reim-
bursement will not be accepted unless
they bear the original signature of the
provider, with evidence of payment.
Payment for medical and surgical
treatment, appliances or supplies shall
in general be no greater than the max-
imum allowable charge for such service
determined by OWCP, as set forth in
§30.705.

(e) An employee will be only par-
tially reimbursed for a medical expense
if the amount he or she paid to a pro-
vider for the service exceeds the max-
imum allowable charge set by OWCP’s
schedule. If this happens, OWCP will
advise the employee of the maximum
allowable charge for the service in
question and of his or her responsi-
bility to ask the provider to refund to
the employee, or credit to the employ-
ee’s account, the amount he or she paid
which exceeds the maximum allowable
charge. The provider may request re-
consideration of the fee determination
as set forth in §30.712.
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(f) If the provider fails to make ap-
propriate refund to the employee, or to
credit the employee’s account, within
60 days after the employee requests a
refund of any excess amount, or the
date of a subsequent reconsideration
decision which continues to disallow
all or a portion of the appealed
amount, OWCP will initiate exclusion
procedures as provided by §30.715.

(g) If the provider does not refund to
the employee or credit to his or her ac-
count the amount of money paid in ex-
cess of the allowed charge, the em-
ployee should submit documentation of
the attempt to obtain such refund or
credit to OWCP. OWCP may authorize
reasonable reimbursement to the em-
ployee after reviewing the facts and
circumstances of the case.

§30.703 What are the time limitations
on OWCP’s payment of bills?

OWCP will pay providers and reim-
burse employees promptly for all bills
received on an approved form and in a
timely manner. However, no bill will be
paid for expenses incurred if the bill is
submitted more than one year beyond
the end of the calendar year in which
the expense was incurred or the service
or supply was provided, or more than
one year beyond the end of the cal-
endar year in which the claim was first
accepted as compensable by OWCP,
whichever is later.

MEDICAL FEE SCHEDULE

§30.705 What services are covered by
the OWCP fee schedule?

(a) Payment for medical and other
health services furnished by physi-
cians, hospitals and other providers for
occupational illnesses shall not exceed
a maximum allowable charge for such
service as determined by OWCP, except
as provided in this section.

(b) The schedule of maximum allow-
able charges does not apply to charges
for services provided in nursing homes,
but it does apply to charges for treat-
ment furnished in a nursing home by a
physician or other medical profes-
sional.

(c) The schedule of maximum allow-
able charges also does not apply to
charges for appliances, supplies, serv-
ices or treatment furnished by medical
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facilities of the U.S. Public Health
Service or the Departments of the
Army, Navy, Air Force and Veterans
Affairs.

§30.706 How are the maximum fees de-

fined?
For professional medical services,
OWCP shall maintain a schedule of

maximum allowable fees for procedures
performed in a given locality. The
schedule shall consist of: an assign-
ment of a value to procedures identi-
fied by CCPCS/CPT code which rep-
resents the relative skill, effort, risk
and time required to perform the pro-
cedure, as compared to other proce-
dures of the same general class; an
index based on a relative value scale
that considers skill, labor, overhead,
malpractice insurance and other re-
lated costs; and a monetary value as-
signment (conversion factor) for one
unit of value in each of the categories
of service.

§30.707 How are payments for par-
ticular services calculated?

Payment for a procedure identified
by a CCPCS/CPT code shall not exceed
the amount derived by multiplying the
relative values for that procedure by
the geographic indices for services in
that area and by the dollar amount as-
signed to one unit in that category of
service.

(a) The “‘locality’ which serves as a
basis for the determination of average
cost is defined by the Bureau of Census
Metropolitan Statistical Areas. OWCP
shall base the determination of the rel-
ative per capita cost of medical care in
a locality using information about en-
rollment and medical cost per county,
provided by the Centers for Medicare
and Medicaid Services (CMS).

(b) OWCP shall assign the relative
value units (RVUs) published by CMS
to all services for which CMS has made
assignments, using the most recent re-
vision. Where there are no RVUs as-
signed to a procedure, OWCP may de-
velop and assign any RVUs considered
appropriate. The geographic adjust-
ment factor shall be that designated by
Geographic Practice Cost Indices for
Metropolitan Statistical Areas as de-
vised for CMS and as updated or re-
vised by CMS from time to time. OWCP
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will devise conversion factors for each
category of service, and in doing so
may adapt CMS conversion factors as
appropriate using OWCP’s processing
experience and internal data.

(c) For example, if the unit values for
a particular surgical procedure are 2.48
for physician’s work (W), 3.63 for prac-
tice expense (PE), and 0.48 for mal-
practice insurance (M), and the dollar
value assigned to one unit in that cat-
egory of service (surgery) is $61.20, then
the maximum allowable charge for one
performance of that procedure is the
product of the three RVUs times the
corresponding geographical indices for
the locality times the conversion fac-
tor. If the geographic indices for the lo-
cality are 0.988(W), 0.948 (PE), and 1.174
(M), then the maximum payment cal-
culation is:

[(2.48)(0.988) + (3.63)(0.948) + (0.48)(1.174)]
X $61.20

[2.45 + 3.44 + .56] x $61.20

6.45 x $61.20 = $394.74

§30.708 Does the fee schedule apply to
every kind of procedure?

Where the time, effort and skill re-
quired to perform a particular proce-
dure vary widely from one occasion to
the next, OWCP may choose not to as-
sign a relative value to that procedure.
In this case the allowable charge for
the procedure will be set individually
based on consideration of a detailed
medical report and other evidence. At
its discretion, OWCP may set fees with-
out regard to schedule limits for spe-
cially authorized consultant examina-
tions, for directed medical examina-
tions, and for other specially author-
ized services.

§30.709 How are payments for medic-
inal drugs determined?

Payment for medicinal drugs pre-
scribed by physicians shall not exceed
the amount derived by multiplying the
average wholesale price of the medica-
tion by the quantity or amount pro-
vided, plus a dispensing fee.

(a) All prescription medications iden-
tified by NDC will be assigned an aver-
age wholesale price representing the
product’s nationally recognized whole-
sale price as determined by surveys of
manufacturers and wholesalers. OWCP
will establish the dispensing fee.

§30.710

(b) The NDCs, the average wholesale
prices, and the dispensing fee shall be
reviewed from time to time and up-
dated as necessary.

§30.710 How are payments for inpa-
tient medical services determined?

(a) OWCP will pay for inpatient med-
ical services according to pre-deter-
mined, condition-specific rates based
on the Prospective Payment System
(PPS) devised by CMS (42 CFR parts
412, 413, 424, 485, and 489). Using this
system, payment is derived by multi-
plying the diagnosis-related group
(DRG) weight assigned to the hospital
discharge by the provider-specific fac-
tors.

(1) All hospital discharges will be
classified according to the DRGs pre-
scribed by CMS in the form of the DRG
Grouper software program. On this list,
each DRG represents the average re-
sources necessary to provide care in a
case in that DRG relative to the na-
tional average of resources consumed
per case.

(2) The provider-specific factors will
be provided by CMS in the form of
their PPS Pricer software program.
The software takes into consideration
the type of facility, census division, ac-
tual geographic location of the hos-
pital, case mix cost per discharge,
number of hospital beds, intern/beds
ratio, operating cost to charge ratio,
and other factors used by CMS to de-
termine the specific rate for a hospital
discharge under their PPS. OWCP may
devise price adjustment factors as ap-
propriate using OWCP’s processing ex-
perience and internal data.

(3) OWCP will base payments to fa-
cilities excluded from CMS’s PPS on
consideration of detailed medical re-
ports and other evidence.

(4) OWCP shall review the pre-deter-
mined hospital rates at least once a
year, and may adjust any or all compo-
nents when OWCP deems it necessary
or appropriate.

(b) OWCP shall review the schedule of
fees at least once a year, and may ad-
just the schedule or any of its compo-
nents when OWCP deems it necessary
or appropriate.
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§30.711 When and how are fees re-
duced?

(a) OWCP shall accept a provider’s
designation of the code to identify a
billed procedure or service if the code
is consistent with medical reports and
other evidence. Where no code is sup-
plied, OWCP may determine the code
based on the narrative description of
the procedure on the billing form and
in associated medical reports. OWCP
will pay no more than the maximum
allowable fee for that procedure.

(b) If the charge submitted for a serv-
ice supplied to an employee exceeds the
maximum amount determined to be
reasonable according to the schedule,
OWCP shall pay the amount allowed by
the schedule for that service and shall
notify the provider in writing that pay-
ment was reduced for that service in
accordance with the schedule. OWCP
shall also notify the provider of the
method for requesting reconsideration
of the balance of the charge.

§30.712 If OWCP reduces a fee, may a
provider request reconsideration of
the reduction?

(a) A physician or other provider
whose charge for service is only par-
tially paid because it exceeds a max-
imum allowable amount set by OWCP
may, within 30 days, request reconsid-
eration of the fee determination.

(1) The provider should make such a
request to the district office with juris-
diction over the employee’s claim. The
request must be accompanied by docu-
mentary evidence that the procedure
performed was incorrectly identified by
the original code, that the presence of
a severe or concomitant medical condi-
tion made treatment especially dif-
ficult, or that the provider possessed
unusual qualifications. In itself, board
certification in a specialty is not suffi-
cient evidence of unusual qualifica-
tions to justify an exception. These are
the only three circumstances that will
justify reevaluation of the paid
amount.

(2) A list of district offices and their
respective areas of jurisdiction is avail-
able upon request from the U.S. De-
partment of Labor, Office of Workers’
Compensation Programs, Washington,
DC 20210, or on the Internet at
www.dol.gov/esa/regs/compliance/owcp/
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eeoicp/main.htm. Within 30 days of re-
ceiving the request for reconsideration,
the district office shall respond in writ-
ing stating whether or not an addi-
tional amount will be allowed as rea-
sonable, considering the evidence sub-
mitted.

(b) If the district office issues a deci-
sion that continues to disallow a con-
tested amount, the provider may apply
to the Regional Director of the region
with jurisdiction over the district of-
fice. The application must be filed
within 30 days of the date of such deci-
sion, and it may be accompanied by ad-
ditional evidence. Within 60 days of re-
ceipt of such application, the Regional
Director shall issue a decision in writ-
ing stating whether or not an addi-
tional amount will be allowed as rea-
sonable, considering the evidence sub-
mitted.

§30.713 If OWCP reduces a fee, may a
provider bill the employee for the
balance?

A provider whose fee for service is
partially paid by OWCP as a result of
the application of its fee schedule or
other tests for reasonableness in ac-
cordance with this part shall not re-
quest reimbursement from the em-
ployee for additional amounts.

(a) Where a provider’s fee for a par-
ticular service or procedure is lower to
the general public than as provided by
the schedule of maximum allowable
charges, the provider shall bill at the
lower rate. A fee for a particular serv-
ice or procedure which is higher than
the provider’s fee to the general public
for that same service or procedure will
be considered a charge ‘‘substantially
in excess of such provider’s customary
charges’ for the purposes of §30.715(d).

(b) A provider whose fee for service is
partially paid by OWCP as the result of
the application of the schedule of max-
imum allowable charges and who col-
lects or attempts to collect from the
employee, either directly or through a
collection agent, any amount in excess
of the charge allowed by OWCP, and
who does not cease such action or
make appropriate refund to the em-
ployee within 60 days of the date of the
decision of OWCP, shall be subject to
the exclusion procedures provided by
§30.715(h).
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EXCLUSION OF PROVIDERS

§30.715 What are the grounds for ex-
cluding a provider from payment
under this part?

A physician, hospital, or provider of
medical services or supplies shall be
excluded from payment under this part
if such physician, hospital or provider
has:

(a) Been convicted under any crimi-
nal statute of fraudulent activities in
connection with any Federal or State
program for which payments are made
to providers for similar medical, sur-
gical or hospital services, appliances or
supplies;

(b) Been excluded or suspended, or
has resigned in lieu of exclusion or sus-
pension, from participation in any Fed-
eral or State program referred to in
paragraph (a) of this section;

(c) Knowingly made, or caused to be
made, any false statement or misrepre-
sentation of a material fact in connec-
tion with a determination of the right
to reimbursement under this part, or in
connection with a request for payment;

(d) Submitted, or caused to be sub-
mitted, three or more bills or requests
for payment within a 12-month period
under this subpart containing charges
which OWCP finds to be substantially
in excess of such provider’s customary
charges, unless OWCP finds there is
good cause for the bills or requests con-
taining such charges;

(e) Knowingly failed to timely reim-
burse employees for treatment, serv-
ices or supplies furnished under this
subpart and paid for by OWCP;

(f) Failed, neglected or refused on
three or more occasions during a 12-
month period to submit full and accu-
rate medical reports, or to respond to
requests by OWCP for additional re-
ports or information, as required by
§30.700 of this part;

(9) Knowingly furnished treatment,
services or supplies which are substan-
tially in excess of the employee’s
needs, or of a quality which fails to
meet professionally recognized stand-
ards; or

(h) Collected or attempted to collect
from the employee, either directly or
through a collection agent, an amount
in excess of the charge allowed by
OWCP for the procedure performed, and

§30.718

has failed or refused to make appro-
priate refund to the employee, or to
cease such collection attempts, within
60 days of the date of the decision of
OWCP.

§30.716 What will cause OWCP to
automatically exclude a physician
or other provider of medical serv-
ices and supplies?

(a) OWCP shall automatically ex-
clude a physician, hospital, or provider
of medical services or supplies who has
been convicted of a crime described in
§30.715(a), or has been excluded or sus-
pended, or has resigned in lieu of exclu-
sion or suspension, from participation
in any program as described in
§30.715(b).

(b) The exclusion applies to partici-
pating in the program and to seeking
payment under this part for services
performed after the date of the entry of
the judgment of conviction or order of
exclusion, suspension or resignation, as
the case may be, by the court or agen-
cy concerned. Proof of the conviction,
exclusion, suspension or resignation
may consist of a copy thereof authenti-
cated by the seal of the court or agency
concerned.

§30.717 When are OWCP’s exclusion
procedures initiated?

Upon receipt of information indi-
cating that a physician, hospital or
provider of medical services or supplies
(hereinafter the provider) has engaged
in activities enumerated in paragraphs
(c) through (h) of §30.715, the Regional
Director, after completion of inquiries
he or she deems appropriate, may ini-
tiate procedures to exclude the pro-
vider from participation in the
EEOICPA program. For the purposes of
these procedures, ‘‘Regional Director”
may include any officer designated to
act on his or her behalf.

§30.718 How is a provider notified of
OWCP’s intent to exclude him or
her?

The Regional Director shall initiate
the exclusion process by sending the
provider a letter, by certified mail and
with return receipt requested, which
shall contain the following:

(@) A concise statement of the
grounds upon which exclusion shall be
based;
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(b) A summary of the information,
with supporting documentation, upon
which the Regional Director has relied
in reaching an initial decision that ex-
clusion proceedings should begin;

(c) An invitation to the provider to:

(1) Resign voluntarily from participa-
tion in the EEOICPA program without
admitting or denying the allegations
presented in the letter; or

(2) Request that the decision on ex-
clusion be based upon the existing

record and any additional documen-
tary information the provider may
wish to furnish;

(d) A notice of the provider’s right, in
the event of an adverse ruling by the
Regional Director, to request a formal
hearing before an administrative law
judge;

(e) A notice that should the provider
fail to answer (as described in §30.719)
the letter of intent within 30 calendar
days of receipt, the Regional Director
may deem the allegations made therein
to be true and may order exclusion of
the provider without conducting any
further proceedings; and

(f) The name and address of the
OWCP representative who shall be re-
sponsible for receiving the answer from
the provider.

§30.719 What requirements must the
provider’s reply and OWCP’s deci-
sion meet?

(a) The provider’s answer shall be in
writing and shall include an answer to
OWCP’s invitation to resign volun-
tarily. If the provider does not offer to
resign, he or she shall request that a
determination be made upon the exist-
ing record and any additional informa-
tion provided.

(b) Should the provider fail to answer
the letter of intent within 30 calendar
days of receipt, the Regional Director
may deem the allegations made therein
to be true and may order exclusion of
the provider.

(c) By arrangement with the OWCP
representative, the provider may in-
spect or request copies of information
in the record at any time prior to the
Regional Director’s decision.

(d) The Regional Director shall issue
his or her decision in writing, and shall
send a copy of the decision to the pro-
vider by certified mail, return receipt
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requested. The decision shall advise the
provider of his or her right to request,
within 30 days of the date of the ad-
verse decision, a formal hearing before
an administrative law judge under the
procedures set forth in §30.720. The fil-
ing of a request for a hearing within
the time specified shall stay the effec-
tiveness of the decision to exclude.

§30.720 How can an excluded provider
request a hearing?

A request for a hearing shall be sent
to the OWCP representative named
pursuant to §30.718(f) and shall contain:

(a) A concise notice of the issues on
which the provider desires to give evi-
dence at the hearing;

(b) Any request for a more definite
statement by OWCP;

(c) Any request for the presentation
of oral argument or evidence; and

(d) Any request for a certification of
questions concerning professional med-
ical standards, medical ethics or med-
ical regulation for an advisory opinion
from a competent recognized profes-
sional organization or Federal, State
or local regulatory body.

§30.721 How are hearings assigned
and scheduled?

(a) If the designated OWCP represent-
ative receives a timely request for
hearing, the OWCP representative shall
refer the matter to the Chief Adminis-
trative Law Judge of the Department
of Labor, who shall assign it for an ex-
pedited hearing. The administrative
law judge assigned to the matter shall
consider the request for hearing, act on
all requests therein, and issue a Notice
of Hearing and Hearing Schedule for
the conduct of the hearing. A copy of
the hearing notice shall be served on
the provider by certified mail, return
receipt requested. The Notice of Hear-
ing and Hearing Schedule shall include:

(1) A ruling on each item raised in
the request for hearing;

(2) A schedule for the prompt disposi-
tion of all preliminary matters, includ-
ing requests for more definite state-
ments and for the certification of ques-
tions to advisory bodies; and

(3) A scheduled hearing date not less
than 30 days after the date the sched-
ule is issued, and not less than 15 days
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after the scheduled conclusion of pre-
liminary matters, provided that the
specific time and place of the hearing
may be set on 10 days’ notice.

(b) The purpose of the designation of
issues is to provide for an effective
hearing process. The provider is enti-
tled to be heard on any matter placed
in issue by his or her response to the
Notice of Intent to Exclude, and may
designate ‘“‘all issues’ for purposes of
hearing. However, a specific designa-
tion of issues is required if the provider
wishes to interpose affirmative de-
fenses or request the certification of
questions for an advisory opinion.

§30.722 How are advisory opinions ob-
tained?

A certification of a request for an ad-
visory opinion concerning professional
medical standards, medical ethics or
medical regulation to a competent rec-
ognized or professional organization or
Federal, State or local regulatory
agency may be made:

(a) As to an issue properly designated
by the provider, in the sound discretion
of the administrative law judge, pro-
vided that the request will not unduly
delay the proceedings;

(b) By OWCP on its own motion ei-
ther before or after the institution of
proceedings, and the results thereof
shall be made available to the provider
at the time that proceedings are insti-
tuted or, if after the proceedings are
instituted, within a reasonable time
after receipt. The opinion, if rendered
by the organization or agency, is advi-
sory only and not binding on the ad-
ministrative law judge.

§30.723 How will the administrative
law judge conduct the hearing and
issue the recommended decision?

(a) To the extent appropriate, pro-
ceedings before the administrative law
judge shall be governed by 29 CFR part
18.

(b) The administrative law judge
shall receive such relevant evidence as
may be adduced at the hearing. Evi-
dence shall be presented under oath,
orally or in the form of written state-
ments. The administrative law judge
shall consider the Notice and Response,
including all pertinent documents ac-
companying them, and may also con-

§30.724

sider any evidence which refers to the
provider or to any claim with respect
to which the provider has provided
medical services, hospital services, or
medical services and supplies, and such
other evidence as the administrative
law judge may determine to be nec-
essary or useful in evaluating the mat-
ter.

(c) All hearings shall be recorded and
the original of the complete transcript
shall become a permanent part of the
official record of the proceedings.

(d) In conjunction with the hearing,
the administrative law judge may:

(1) Administer oaths; and

(2) Examine witnesses.

(e) At the conclusion of the hearing,
the administrative law judge shall
issue a written decision and cause it to
be served on all parties to the pro-
ceeding, their representatives and
OWCP.

§30.724 How can a party request re-
view by OWCP of the administra-
tive law judge’s recommended deci-
sion?

(a) Any party adversely affected or
aggrieved by the decision of the admin-
istrative law judge may file a petition
for discretionary review with the Di-
rector for Energy Employees Occupa-
tional lllness Compensation within 30
days after issuance of such decision.
The administrative law judge’s deci-
sion, however, shall be effective on the
date issued and shall not be stayed ex-
cept upon order of the Director.

(b) Review by the Director for Energy
Employees Occupational Illness Com-
pensation shall not be a matter of right
but of the sound discretion of the Di-
rector.

(c) Petitions for discretionary review
shall be filed only upon one or more of
the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of OWCP;

(4) A substantial question of law, pol-
icy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.
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(d) Each issue shall be separately
numbered and plainly and concisely
stated, and shall be supported by de-
tailed citations to the record when as-
signments of error are based on the
record, and by statutes, regulations or
principal authorities relied upon. Ex-
cept for good cause shown, no assign-
ment of error by any party shall rely
on any question of fact or law upon
which the administrative law judge had
not been afforded an opportunity to
pass.

(e) A statement in opposition to the
petition for discretionary review may
be filed, but such filing shall in no way
delay action on the petition.

(f) If a petition is granted, review
shall be limited to the questions raised
by the petition.

(g) A petition not granted within 20
days after receipt of the petition is
deemed denied.

§30.725 What are the effects of non-
automatic exclusion?

(a) OWCP shall give notice of the ex-
clusion of a physician, hospital or pro-
vider of medical services or supplies to:

(1) All OWCP district offices;

(2) CMS; and

(3) All employees who are known to
have had treatment, services or sup-
plies from the excluded provider within
the six-month period immediately pre-
ceding the order of exclusion.

(b) Notwithstanding any exclusion of
a physician, hospital, or provider of
medical services or supplies under this
subpart, OWCP shall not refuse an em-
ployee reimbursement for any other-
wise reimbursable medical treatment,
service or supply if:

(1) Such treatment, service or supply
was rendered in an emergency by an
excluded physician; or

(2) The employee could not reason-
ably have been expected to know of
such exclusion.

(c) An employee who is notified that
his or her attending physician has been
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excluded shall have a new right to se-
lect a qualified physician.

§30.726 How can an excluded provider
be reinstated?

(a) If a physician, hospital, or pro-
vider of medical services or supplies
has been automatically excluded pur-
suant to §30.716, the provider excluded
will automatically be reinstated upon
notice to OWCP that the conviction or
exclusion which formed the basis of the
automatic exclusion has been reversed
or withdrawn. However, an automatic
reinstatement shall not preclude OWCP
from instituting exclusion proceedings
based upon the underlying facts of the
matter.

(b) A physician, hospital, or provider
of medical services or supplies excluded
from participation as a result of an
order issued pursuant to this subpart
may apply for reinstatement one year
after the entry of the order of exclu-
sion, unless the order expressly pro-
vides for a shorter period. An applica-
tion for reinstatement shall be ad-
dressed to the Director for Energy Em-
ployees Occupational Illness Com-
pensation, and shall contain a concise
statement of the basis for the applica-
tion. The application should be accom-
panied by supporting documents and
affidavits.

(c) A request for reinstatement may
be accompanied by a request for oral
argument. Oral argument will be al-
lowed only in unusual circumstances
where it will materially aid the deci-
sion process.

(d) The Director for Energy Employ-
ees Occupational IlIness Compensation
shall order reinstatement only in in-
stances where such reinstatement is
clearly consistent with the goal of this
subpart to protect the EEOICPA pro-
gram against fraud and abuse. To sat-
isfy this requirement the provider
must provide reasonable assurances
that the basis for the exclusion will not
be repeated.

SUBCHAPTERS D-E [RESERVED]
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